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| e. Notices of closed meetings will be published in the Federal Register at least 15
calendar days in advance. '

| ' f._If, during the course of an open meeting, matters inappropriate for public
disclosure arise during discussions, the Chair will order such discussion to

, cease and will schedule it for closed session.

| g. _All materials brought before, or presented to, the Board during the conduct of
an open meeting, including, but not limited to, the minutes of the proceedings
of the previous open meeting, will be available to the public for review or
copying at the time of the scheduled meeting.

] h. Members of the public may attend any meeting ?é'ﬁ&grtion of a meeting that is

not closed to the public and may, at the determig tiofi~of the Chair, offer oral
comment at such meeting. The Chair may d%ci‘?e in advance to exclude oral
public comment during a meeting, in whigh¥c e@‘fh@_v meeting announcement
published in the Federal Register will | o%%that oratic mment from the public is
excluded. In such a case, the Standarﬁ’ quﬁ‘d will acég :c.__written comments as
an alternative. In addition, membgis of the public may St it written
statements to the EAC at any v&tﬁﬁé«a\ EE "

i, Standards Board meetings will b‘é”“%)f_ﬁg‘e{d ogl&?‘.m limited cirgiimstances and in
accordance with applicable law. Thmﬁﬁards Board must obtain prior
approval to conduct ayglosed session. R :iﬁés for closed meetings must be
submitted to EAC's Offigg;ef General Coungéla mjnimum of 45 days in
advance of the proposediclos disession. i

i._Where the DFO, in conjunqtim;‘gg iRthe Officé of General Counsel, has
determine _advance tha?-:"gis,,w‘ sions%?df“:uﬁiﬁg a Standards Board meeting will

e ,bout which%‘)tublic disclosure would be harmful to the interests
of théisovernmeg, industry, G\i%others, an advance notice of a closed meeting,

able exemptions;gfithe Government in the Sunshine Act

bepiit ‘ QcL in thg\Federal Register. The notice may announce

stpackef a meeting.
W % T | Deletedt )
3 o his ’c')‘%gydesignee, shall assure that detailed minutes of each " *{ Formatted: Indent: Left: 0.25", {
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) r;c:‘c 5rd of persons present, including the names of Standards Board
members, staff, and the names of members of the public making written or oral
presentations, (5) a complete and accurate description of the matters discussed .
and conclusions reached, and (6) copies of all reports received, issued, or
e {Deleted: g ]

approved by the Standards Board,
l d. _All documents, reports, or other materials prepared by or for the Standards
Board constitute official government records and will housed at the EAC and
maintained according to the Federal Records Act.
— pt ob vecor
Article VIIL. Quorum and Proxy Voting

Eres/\é- w& \903 l+2
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1. A quorum shall be established when fifty percent (50%) plus one of Standards Board
members is present fora meetmg or are present by proxy

. Proxy designations may be submitted in writing to the Chair up to the day of

the Standards Board meeting.

2. The Standards Board shall agree to actions by majority vote of those present and
voting unless otherwise specified by these bylaws.

3. Proxy votes may only be cast by Standards Board memb E%‘%prowded proxy
designations have been timely filed in advance with the“l%baﬂ‘xclearly identifying the
Standards Board member to cast an absent member DEQXY Vote.

% The Chair shall appoint a proxy committee to verify th eitglblllty of proxy votes.

W ,@ Voting procedures for the Standards Board, the %utw “bard and the

subcommittees will follow the accepted pr c‘é rg, in the laté stiedition of Robert's

Q/U, Rules of Order. Votes by the Standard B a%a on recommendatlon, 0 EAC shall have

. U" the ayes, nays, and abstentions recorde »a “\»,g\‘x'{xgs

P{\’)(‘ Article IX. Committees

In appomtmg members to comm1ttee\\§}§he~§mtandards Boa _~ hall pay particular attention to
ensuring diverse membership. Accord%gl? e{,xecutlve ﬁb@d shall do due diligence to
ensure that committee members (1) afﬁh@g wi e pam'*és (2) are representative of both

’kx"\

state and local election ofﬁ\enals (3) repre méh fereiitiatates and territories, and (4) DA€

representative of both@‘leg:féd*-thnd appomte%‘;gfﬁcmls &
. K :,\,;& »x
1. Meetmgs ' “x Y m¢.~

a. All co % et mfox;mally at any time for the purpose of conductmg
nes
ttee

clud g*:te’lefa‘homcally or through electronic media.

USl

Atine Co i ee’ The Nominating Committee shall:
\;} i. B %mpnsed of five (5) members.
% ii. Sollclt nominations for the Executive Board from Standards Board
“,%\ men}“‘bers
\ﬁl. Prgpare and distribute to Standards Board members ballots that include
Q\[\ all the information listed in Article V, section 1, subsection ¢, paragraph
11 of these Bylaws.

i. Be comprised of seven (7) members.

P\ & AT Submit:ll recommended amendments to the Executive Board for ag&\l

W\ Q}day comment period before submitting recommendations to the
Standards Board for resolutlon and adoption.
3. Ad-Hoc Committees.
a. The Standards Board may, at any time, by majority vote, establish an ad-hoc
committee.

QRO;(‘(’\)D b. Bylaws Committee. The Bylaws Committee shall:
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b. The Standards Board member wishing to establish an ad-hoc committee must
‘present to the Standards Board the reason(s) he/she is requesting the committee.

¢. Once an ad-hoc committee has been established, the Executive Board shall
appomt members to the ad- hoc commlttee

Article X. Amendments

bya
j(‘ The bylaws may be amendeddaamFa two-thirds (2/325%0% of the members present

and voting at any Standards Board meeting. &
The Standards Board's Bylaws Committee shs {

A Qzﬂr
>~ language of the proposed amendment to be mg\lu e\c\l lden Jth o . g,W\M "é "’M

)( All proposed bylaw changes must be sul}‘mltted in wrltmg to thé EE\% o \2ker— %M\
thereafter forward the proposed changesm) the Standards Board B%‘“(S‘Commrttee »D 2, wm W ]_

/L and the EAC’s General Counsel. Q‘\x y}'ﬁ,\ Jd/\,m
. \’L9/ a. The General Counsel shall report in a "f editious manner to the Bylaws Wt J.m(
d(’%\ Committee and the Eﬁgutlve Board w‘hd/_%r or not a proposed change tothe &~ M& P ve vt
. Bylaws is consistent witfiifederal law an fules. \owrs, Commn s
( ¢ )& The Standards Board's Exe\cutmg, ommittee SHAIT place t’l%a eport on the \D“\ W G:)CCC/V‘*\ K
¢_ proposed change to the Standards; ﬁ‘m;d's Bylzi‘ivs on the aze(

nda for the next «
meeting of the Standards %‘i’ ”'W‘ quvxm \w . >
7‘ The ExecutlveBoar% forward 2} proposed%hanges to Standards Board members <8 g (:)k “f

% at least thirtyifive (3 s prior to thie next meeting of the Standards Board via email
and U.S M’al‘la athe icable addres%%farecord on file with the EAC. The Executive
Board shall requegtth %&Pe p%‘oposed change to the bylaws and all

suppomn&materla1 1e at least thirty-five (3€) days prior to the next
m‘é‘etmg of\t(i%Standardi\B‘_‘oard
‘*“e& 3
Artlc"l‘ &I Expenses aﬁd‘gRelmxl;ursement
:“?;xx

1. Expcn@s related t(%tandards Board operations will be borne by the EAC.

2. Expendlw:%s of anSr kind must be approved in advance by the DFO.

3. Standards B *members shall not receive any compensation for their services, but
shall be pald%ravel expenses, including per diem in lieu of subsistence, at rates
authorized for employees of federal agencies under subchapter I of chapter 57 of title
5, United States Code, while away from their homes or regular places of business in
performance of thejr services for the Standards Board.

.,Sect-ierXIl. Effective D
Jo

1. These By-Laws are effective upon adoption by the Standards Board.

Adide SsE
m XIIS Transition Procedures and Ratification

\DBEVX:\W‘”S CM”““‘?"“‘}&QQ-‘“J\‘H %‘rms rde pmpm{
bﬂ(ws C‘OVY\MQ“Q((JLS “k'@ e it we BQAX“J

027499



1. The adoption of the bylaws has no effect on the selection, terms or appointment of the
officers or members of the Standards Board, the Executive Board, or a committee of .
the Board serving on the effective date of these bylaws.

2. All acts of the Standards Board, the Executive Board, or a committee of the Board are
hereby ratified, except to the extent that an act does not conform with a resolution
adopted by the Standards Board before the effective date of these bylaws.

10
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3 / o+
55 % 'B/OXV% .
f7
BYLAWS /\\[& (,Cf(\ \
UNITED STATES ELECTION ASSISTANCE COMMISSION STANDARDS BOARD
The U.S. Election Assistance Commission Standards Board, hereinafter referred to as Standards
Board, embodies the vision of Congress to forge a partnership among federal, state and local
election officials whose goal is to promote public confidence in the conduct of federal elections

in the United States.

Article I. Authority

1. Pursuant to the Federal Advisory Committee Act and:th : Help America Vote Act of 2002
(HAVA) [Public Law 107-252], as such statutes may be amended from time to time, the
Standards Board has been granted its authority t s charter with the United States
Election Assistance Commission (EAC) (filed:with Congress 'o" June 14, 2004)

Article II. Objectives:
The Standards Board will:

1. Advise the EAC through review of the voluntary.veting system guidelines described in
Title II Part 3 of HAVA; through review of the volun| ary guidance described under Title
III of HAVA; and through the reviéw of the best pra esifecommendations described in
Section 2410f Title Il of HAVA, as requlred by HAV A-0r as may be developed by EAC.

2. Provide guidance and advice to the EAC/on a vanety of topics related to the
administration ofk ns for Federal ofﬁce

1. Pursuant to Section 213(a of HAVA the Standards Board shall consist of 110

members, as follows: ;
a. Fifty-five (55) shall be“state election officials selected by the chief State election
official of each State.
b. Fifty-five (55) shall be local election officials selected as follows:
il. Each state’s local election officials, including the local election officials
of Puerto Rico and the United States Virgin Islands, shall select a
representative local election official from the state in a process
supervised by the chief election official of the state.
1ii. In the case of the District of Columbia, Guam, and American Samoa,
the chief election official shall establish a procedure for selecting an
individual to serve as a local election official. The individual selected
under such a procedure may not be a member of the same political party
as the chief election official.
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c. The two Standards Board members who represent the same state may not be
members of the same political party.

Article I'V. Standards Board Member Vacancies

1. The chief election official of each state shall notify the EAC and Executive Board of the
Standards Board within five (5) business days of any vacancy or membership changes to
the Standards Board. -

2. Vacancy appointments to the Standards Board shall be made in accordance with Section
213(a) of HAVA:

a. Fifty-five (55) shall be state election officials selected by the chief State election
official of each State.
b. Fifty-five (55) shall be local election officials selected as follows:

iv. Each state’s local election officials, 1nclud1ng the local election officials
of Puerto Rico and the United States Virgin Islands shall select a
representative local election official from the staté‘in a process
supervised by the chief election official of the state. '

V. In the case of the District of Columbia, Guam, and American Samoa,
the chief election official shall ¢stablish a procedure for selecting an
individual to serve as a local electlon official. The individual selected
under such a pr‘ ure may not be a: member of the same political party
‘as the chief elec :

c. The two Standards Board members W
members of the same political party

3. In December of edch: year the EAC shall notify the appomtmg authority of each state
or temtory who represents their state or temtory on the Standards Board.

resent the same state may not be

Article V. Executive Board of the Standards Board

{ot more than ﬁve (5) members of the Executive Board may be of the'
” same political party.
b. Nominations.

i. Expired Terms. _

(@ The Nominating Committee shall solicit nominations for the"

Executive Board from Standards Board members. The Nominating
Committee shall send to Standards Board members a solicitation no
later than December 1% immediately prior to the expiration of any
Executive Board member’s term. The solicitations shall designate
the address and form for submitting nominations.
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(b)  Standards Board members may nominate themselves or other
Standards Board members by responding to the solicitation.

(¢)  Nominations shall be submitted to the Standards Board’s
Designated Federal Officer (DFO) in writing and may be submitted
electronically no later than January 15.

(d)  Upon receipt of nominations, the Nominating Committee shall
prepare a ballot to be distributed to the Standards Board at least 15
days prior to the date of the Standards Board meeting immediately
following the submission deadline.

il. Vacancies Before the End of a Term. .

(a) In the event of a vacancy on the Executive Board prior to the
expiration of a member’s term.on'the Executive Board, the
Nominating Committee shall’ Standards Board members a
solicitation no later tha suZty (60) before the next meeting of
the Standards Board. hall designate the address
and form for subm

g nommatlons

ers may nominate themselves or other

er's by‘?respondmg to the‘solicitation.

mitted to the Standards Board’s

(DFO) in writing and may be submitted
electromcally no later than theidate indicated on the solicitation.

(@  Upon receipt of nominations, J6minating Committee shall
prepare a ballot to be istributed'to the Standards Board at least 15
days prior to'the date of'the:Standards Board meeting immediately

llowing the submission deadline.

(b)

Standards Board mén
(©) Nominations shall be
Designated Federal Offic

“ the Executive Board shall be by secret ballot and shall take
1 f the Standards Board.

afﬁliates, (2):whether the candldate is a state or local election official, (3)
which state orterritory the candidate represents, (4) whether the candidate
was elected 0 or appointed, and (5) in the case of state election officials,
whether the candidate is a Secretary of State, a member of a Citizen Board,
or a State Election Director. The ballot shall also include concise
biographical information for each candidate.

fii. For nominations following the first election (2005), not including any
special elections to fill unexpired terms, two (2) of the three positions shall
be local election officials. For nominations following the second election
(2007), two of the three positions shall be for state election officials. The
number of state and local nominations shall continue to alternate in
subsequent elections.

iv. Within thirty (30) days of an Executive Board election, the Executlve N
Board members shall convene to elect a Chair, Vice-Chair, Secretary, and
Parliamentarian.

d. Executive Board Members Terms of Service and Vacancies.
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1. Generally.

(@  The Chair of the Executive Board shall notify the EAC and
Nominations Committee Chair within five (5) business days of any
vacancy on the Executive Board.

(b)  The Chair, Vice-Chair, and Secretary, shall not serve for a term of
more than one (1) year. An Executive Board member shall not serve
for two (2) consecutive terms for the same office, except in the case
of a member serving the unexpired term of an office, in which case
the member may be elected to the same office for the succeeding
terms.

(©) An Executive Board member ma removed from the Executive
Board for cause by a vote of twoz=thirds (2/3) of Standards Board
members at a Standards Board meétin

(d) In the event of a vacancy in’ the Execu ve Board, the remaining
members of the Executive, «Board may appoint an interim member of
the Executive Board-until the next Standards

(e) -
il. Initial Term. _
- (a) Pursuant to Section 213(¢)(3) of HAVA, of the members first
selected to serve on the Exex utlve Board of the Standards Board:
(1) Three (3) shall serve
(ii) Three (3):shall serve for thwo (2) consecutive terms.
(iii)  Three (3) shall serve for three (3) consecutive terms.
1il. Subse uent Terms. -
‘Pursuant to Section 21 3(c)(2) of HAVA, members of the Executive
30ard shall serve for a term of two (2) years and may not serve for
more than three (3) consecutive terms.

\dnajority of Executive Board Members shall be present for a quorum.

"he Executive Board shall agree to actions by a majority vote of the

Executive Board.

iv. Proxy voting will not be allowed in Executive Board votes.

V. Any member of the Standards Board may attend and at the discretion of
the Chair, may participate in any and all discussions at an Executive
Board meeting, but may not vote.

Vi. If the Executive Board decides to hold an open meeting, it shall do so in
accordance with the requirements FACA.
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Article V1. Executive Board Duties

1. Chair. The Chair shall:
a. Preside over all meetings of the Executive Board and Standards Board.
b. Appoint the chair of standing committees and any ad hoc committees of the Standards
Board.
c. Establish the agenda for meetings of the Executive Board and Standards Board in
consultation with the DFO.
d. Call meetings of the Executive Board and Standards Board in consultation with the
DFO.
resolutions, recommendations, and information requests
f  Serve as an ex officio member of all committees. -
g. Appoint a Parliamentarian to preside over all’ Standards ‘Board meetings.
i. The Parliamentarian shall provide advice and assistance to the Chair so that
the Chair can run all meetings in accordance withs Roberts Rules of Order.
2. Vice-Chair. The Vice-Chair shall: e
a. Preside over meetings of the Executive Board and Standards Board in the Chair’s
absence.
b. Perform other duties as may be appropnate 1n the Cha1r s absence.
c. Assist the Chair from time’ as the Chair may designate.
d. Inthe event of a vacancy bef_o :completion of: _the Chair’s term, serve as the Chair.
3. Secretary. The Secretary shall: *:
a. Review Executive Board mrnutes before dis f:_butron to Standards Board members.
b. Ensure, with assistance from the DFO that meeting minutes are properly on file.
c. Assist the: Chalr at meetings and from time to time as the Chair may designate.
4. Executive Board; Generally. The Executive:Board shall:
a. Perform all duties required under HAVA and other applicable Federal law.
P Lthe membershlp of appropriate standing comm1ttees and ad hoc committees

y to address issues of concern in between Standards Board meetings.
tes of the Executlve Board meetmgs

Attend E ecutrve Board meetings, including, but not limited to, meetings by
conference call and virtual meetings, in accordance with these bylaws. In the event that
an Executive Board member fails to attend or participate in at least one (1) Executive
Board meeting within the the preceding twelve (12) month period, such Executive
Board member shall forfeit his or her position on the Executive Board, thereby
creating a vacancy. Such vacancy shall be filled in accordance with these bylaws. -

h. As soon as possible, provide Standards Board Members all guidelines proposed to be
adopted pursuant to Section 222(b)(3) of HAVA. Executive Board recommendations

to the Standards Board pursuant to Section 222(b)(3) of HAVA shall include an ..
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appendix of all dissenting comments from Executive Board members.

Perform all other duties as from time to time the Standards Board may delegate to the
Executive Board.

Upon notice of an Executive Board meeting, the Executive Board shall notify the
Standards Board of the Executive Board meeting.

5. Designated Federal Officer (DFO). The DFO shall:

oo T

s}

Serve as the government’s agent for all Standards Board activities.

Approve or call Standards Board meetings.

Approve agendas proposed by the Executive Committee.

Attend all Standards Board and Executive Board meetings.

Adjourn Standards Board and Executive Board meetings‘when such adjournment is in

the public interest.

Provide adequate staff support to the Standards ‘

1. Notice. The DFO shall: ) .

(a)  Notify members of th: J“me and place for:each meeting.
(b) Upon notice of an Executive Board méeting, notify the

to assist with:

Standards Board: public'of time and place for-the meeting.
(c)  Notify appointing authorities: of. any and all vacancies on the
Standards Board.
il. Recordkeeping.and Administrati e DFO shall:

S

(a) Maintain:records for all me i
group act1v1t1es as. requlred by-

(b) Maintain the roll. - :

(©) Assure that rmnutes of a11 Standards Board and Executive Board

: etings, including subgroup and working group activities are

vared and distributed.

"se at the EAC and maintain official Standards Board records,

i subgroup and working group activities.

'_apers ‘and submissions prepared for or by the Standards

d, mcludmg those items generated by subgroups and working

&4

including subgroup or working

(©

® o1 ] to official correspondence.

(2) Prepare and handle all reports, including the annual report as
required by FACA.

(h)  Acting as the Standard Board’s agent to collect, validate, and pay all
vouchers for pre-approved expenditures.

Article VII. Meetings

1. Pursuant to Sections 215(a)-(c) of HAVA, the Standards Board shall hold a meeting of

its members:

a. At such times as it considers appropriate for the purposes of conducting such
business as it considers appropriate under HAVA.

b. Inany event, not less frequently than once every two (2) years for purposes of
selecting the Executive Board.
For the purposes of voting on voluntary voting system guidelines referred to it
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under Section 222 of HAVA, not less frequently than once every year.

2. Meetings shall be called by the DFO in consultation with the Executive Board.

3. The DFO shall approve the agenda for all meetings. The EAC shall distribute the -
agenda to Standards Board members prior to each meeting and shall publish notice of
the meeting in the Federal Register as required by FACA.

4. Standards Board members and members of the public may submit agenda items to the
DFO or Executive Board Chair.

5. Meetings.
a. Open Meetings.

i. Unless otherwise determined in advance, all,Standards Board meetings
will be open to the public. e

ii. Members of the public may attend any:teeting or portion of a meeting
that is not closed to the public and may, at:the determination of the
Chair, offer oral comment at such'meeting. “The Chair may decide in
advance to exclude oral publi fcdn}ﬁient during:a:meeting, in which

t published in th eral Register will

addition, members of the pub
EAC at any tlme

1il.
the proceedmgs of the prev us.open meeting, will be available to the
public for review or copying at'the time of the scheduled meeting.

iv. Mmutes of open meetings shall be available to the public upon request.

v. Once an open meeting has begun, it will not be closed unless prior

“ approval of the closure has.been obtained and proper notice of the
closed session has been glven to the public.
If, durmg the course of-an open meeting, matters inappropriate for
“public dlsclosure arise durmg d1scuss1ons the Chair w111 order such

£ 'i tain prior approval to conduct a closed session. Requests for closed

” meetings must be submitted to EAC's Office of General Counsel a
minimum of 45 days in advance of the proposed closed session.

il. Where the DFO, in conjunction with the Office of General Counsel, has
determined in advance that discussions during a Standards Board
meeting will involve matters about which public disclosure would be
harmful to the interests of the government, industry, or others, an
advance notice of a closed meeting, citing the applicable exemptions of
the Government in the Sunshine Act (GISA), shall be published in the
Federal Register. The notice may announce the closing of all or just part
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of a meeting.
iv. Minutes of closed meetings shall be available to the public upon
request, subject to the Freedom of Information Act (FOIA).
6. Minutes.

a. The DFO, or his or her designee, shall assure that detailed minutes of each
minute are prepared and distributed to Standards Board members.

b. Meeting minutes shall include the following: (1) Time, (2) date, (3) location,
(4) record of persons present, including the names of Standards Board
members, staff, and the names of members of the public making written or oral
presentations, (5) a complete and accurate description of the matters discussed
and conclusions reached, and (6) copies of all reports ‘received, issued, or
approved by the Standards Board.

¢. All documents, reports, or other materials prepar',f;-,by or for the Standards
Board constitute official government records and wi housed at the EAC and
maintained according to the Federal Records:Act.

d. Meeting minutes are considered part of the official govefitﬁrcnt-record.

Article VIII. Quorum and Proxy Voting

b. Proxy designations may be;subm
the Standards Board meetmg

2. Proxy Votes. :

a. Proxy votes may only be cast by Standards Board members, provided proxy
designations have been timely ﬁled in advance with the Chair clearly
1dent1fy1ng the Standards Board member to cast an absent member’s proxy

wrrtmg to the Chair up to the day of

Article IX. Commiftees

In appointing members to committees, the Standards Board shall pay particular attention to
ensuring diverse membership. Accordingly, the Executive Board shall do due diligence to
ensure that committee members (1) affiliate with diverse parties, (2) are representative of both
state and local election officials, (3) represent different states and territories, and (4)
representative of both elected and appointed officials.
1. Meetings. ,
a. All committees may meet informally at any time for the purpose of conducting .
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their business, including telephonically or through electronic media.
2. Standing Committees.
a. Nominating Committee. The Nominating Committee shall:
i. Be comprised of five (5) members.
ii. Solicit nominations for the Executive Board from Standards Board
members.
iii. Prepare and distribute to Standards Board members ballots that include
all the information listed in Article V, section 1, subsection c, paragraph
ii of these Bylaws.
b. Bylaws Committee. The Bylaws Committee shall:
i. Be comprised of seven (7) members.
ii. Submit a report with all recommende
Board for a seven (7) day commen: .
recommendations to the Standards’ oard for:r
3. Ad-Hoc Committees.
a. The Standards Board may, at an
committee.

| endments to the Executive
efore submitting
lution and adoption.

b.

uire the spemﬁc language of the proposed amendment to be

T of the amendment, and be designed to elicit the

2. All proposed bylaw ch anges must  be submitted in wrmng to the DFO:

a. No later than December;1; or
b. Within the seventy (ff ) day timeframe provided by the Executive Committee.

3. After receiving proposed bylaw changes, the DFO shall forward the proposed changes
to the Standards Board Bylaws Committee and the EAC’s General Counsel.

c. The General Counsel shall report in an expeditious manner to the Bylaws
Committee and the Executive Board whether or not a proposed change to the
Bylaws is consistent with federal law and/or rules.

d. The Bylaws Committee shall transmit a report containing the proposed bylaws
to the Executive Board. _ :

e. The Standards Board's Executive Committee shall place the report on the
proposed change to the Standards Board's Bylaws on the agenda for the next
meeting of the Standards Board.

3. The Executive Board shall forward all proposed changes to Standards Board members
at least thirty (30) days prior to the next meeting of the Standards Board via email and
U.S. Mail to the applicable address of record on file with the EAC. The Executive
Board shall request that EAC post the proposed change to the bylaws and all
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supporting material on EAC's website at least thirty (30) days prior to the next meeting
of the Standards Board.

4. The bylaws may be amended by on a two-thirds (2/3) vote of the members present and
voting at any Standards Board meeting.

Article XI. Expenses and Reimbursement.

1. Expenses related to Standards Board operations will be borne by the EAC.
2. Expenditures of any kind must be approved in advance by the DFO.

"silbswtence at rates
pter I of chapter 57 of title
ular places of business in

Article XII. Roberts Rules
1. The rules contained in the current editio

they are not inconsistent with these bylaws andean spec1al rules of order the Standards
Board may adopt. . o

2. Voting procedures for the St. tds Board, the EX
subcommittees shall follow the acceptex
Rules of Order. ¥

tive Board, and the
ocedure, in theflatest edition of Robert’s

Article XIIL Effective Date

1. These By—L‘aQs'?‘a;e effeéifive upon adoptlon by the Standards Board.

Article XIV fra "tiondi;fé",éedix.i'és and Ratification

Chair Date
DFO Date
These bylaws were last updated on ,20 , and supersede all

previous versions. '
101606 .
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- submit its recommendations to the U.S. Election Assistance Commission (EAC)

BYLAWS
OF THE UNITED STATES ELECTION ASSISTANCE COMMISSION
| STANDARDS BOARD

The Standards Board embodies the vision of Congress to forge a partnership
among federal, state and local election officials whose goal is to promote public
confidence in the conduct of federal elections in the United States.

The purpose of the Standards Board is to review the Voluntary Voting System
Guidelines and the Best Practices For Voting-Processes in Federal Elections, to
and to provide guidance and advice to EAC on a variety of topics related to the ,
administration of elections for federal office.

As deemed necessary, the Standards Board may convene hearings or
subcommittees to support the Board’s functions. -The Board and its
subcommittees shall function solely as an advisory body and must comply with
the Federal Advisory Committee Act (FACA).

The Standards Board is a committee authorized and required by the Help
America Vote Act of 2002 as such statute may be amended from time to time
(HAVA). The Standards Board is subject to FACA, as outlined in its Charter and
filed with the Congress on June 14, 2004; HAVA;
laws.

and all other applicable Federal

A. Membership of thé Sta'ndardé Board shall be governed by Section 213 of
HAVA. :

B. The chief state election official of each state shall notify the Executive
Board of the Standards Board and the EAC promptly of any vacancy or
change of membership of the state’s representatives to the Standards
Board.

C. Two nonpartisan members from the same state shall not be deemed to be

members of the same party as such term is used in Section 213(a)(3) of
HAVA.
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D. Duties of the members of the Standards Board shall be governed by
- HAVA.

Section IV: Executive Board *——D@DUL,OG RBoord OLFici @\3

A. There shall be an Executive Board of the Standards Board that may act on
behalf of the Standards Board between meetings of the Standards Board.

B. Membership of the Executive Board shall be governed by Section ‘21 3(c)
of HAVA.

C.  Nominations to the Executive Board shall be made in the following
manner: :

The Nominating Committee shall solicit nominations to the Executive
Board from the membership. The solicitation shall be sent no later than
December 1 before the expiration of an Executive Board member's term.
Standards Board members may nominate themselves or other Standards
Board members by responding to this solicitation.

Nominations shall be submitted to the DFO and shall be received no later
than January 15. Nominations shall be in writing and may be submitted
electronically. The solicitation shall designate the address and form for
submitting nominations.

The Nominating Committee shall prepare a ballot to be distributed at the
Standards Board meeting immediately following the submission deadline.
The ballot shall be designed to enable the membership to select
candidates based on considerations of party membership; state/local
election official, geography, elected/appointed and in the case of state
election officials, Secretary of State/Citizen Board. The Nominating
Committee shall include a short biography of the candidates along with a
description of the factors considered in designing the ballot.

For nominations for the first election following the adoption of these By-
Laws (2007) there shall be two (2) positions for local election officials. For
nominations for the second election following adoption of the By-Laws
(2008) there shall be two (2) positions for state election officials. The
number of state/local nominations shall continue to alternate in
subsequent elections.

D. Elections to the Executive Board shall be governed by Section 213(c) of
‘HAVA and shall be made at a meeting of the Standards Board.

E. Within 30 days of election of the Executive Board, the Executive Board
members shall convene for the purposes of electing a Chair, Vice-Chair,
and a Secretary. The term of the Chair, Vice-Chair, and Secretary shall
be for one year. A member may not serve two consecutive terms for the
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same office, except in the case of a member serving the unexpired term of
an office then the member may be elected to the same office for the
~succeedmg term. .

The duties of the Chair shall include:
1. To preside at all meetings of the Executive Board.
2. To preside at all meetings of the Standards Board.

3. To appoint the chair of standing committees and any ad hoc
committees of the Standards Board. The current standing
committees are the Nominating Committee which shall be

-comprised of five (56) members and the By-Laws Committee which
shall be comprised of seven (7) members.

4 To establish the agenda for meetings of the Executive Board in
consultation with the EAC. :

5. To establish the agenda for meetings of the Standards Board in
consultation with the EAC. .

6. To call meetings of the Executive Board in consultation with the
EAC.

7.  Tocall meetings of the Sténdards Board in consultation with the
EAC.

The duties of the Vice-Chair shall be:

1. To preside at meetings of the Executive Board or perform other
duties as may be appropriate in the absence of the Chair.

2. To preside at meetings of the Standards Board in the absence of
the Chair.

3. To assist the Chair from time to time as the Chair may designate.

4, The Vice-Chair serves as the Chaif—elect and serves as Chair for
- the unexpired term of the Chair if a vacancy occurs.

The duties of the Secretary shall include:

1.~ To maintain minutes at meetings of the Executive Board with the
assistance of the DFO.

2. Tomaintain the record of the minutes of the Executive Board
meetings.
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3.
4.

To assist the Chair at meetings.

To assist the Chair from time to time as the Chair may designate.

The duties of the Executive Board shall include:

1.

10.

To establish and appoint the membership of appropriate standing
committees and ad hoc committees of the Standards Board by
soliciting interest from the Standards Board membership.. :

 To meet as necessary to address issues of concern to the

Standards Board between meetings of the Standards Board.
To approve the minutes of the Executive Board meetings.

To convene meetings of the Executive Board, including but not-
limited to, meetings by so-called conference calls utilizing such
technology that allows each member to hear the comments of other
members and to have their comments heard by other members.

To consult with the DFO to ensure compliance with federal statutes
or other standards.

To attend mestings of the Executive Board, or to participate in
meetings of the Executive Board when utilizing so called
conference call technology, as called by the Chair or pursuant to
subparagraph (8) of this subsection. Failure to attend or participate
in 25% of the meetings of the Executive Board within the preceding
12 month period shall cause a vacancy on the Executive Board
held by such member.

To perform all duties as required under HAVA.

Two members of the Executive Board shall have authority to call a
meeting of the Executive Board in writing by filing the original call of
the meeting with the Standards Board’s Designated Federal Officer
(DFO) and the purpose of the meeting shall be stated therein. -

A majority of the members of the Executive Board shall be present
fora quorum. '

Actions of the Executive Board shall be made by majority vote of
the full membership of the Executive Board. Proxy voting will not be
allowed in Executive Board meetings. A representative of an
Executive Board member many attend and participate in any and
all discussions but may not vote.
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11.

12.

13.

14,

15.

A member of the Executive Board may be removed from the
Executive Board by two-thirds vote of the Standards Board at a
meeting of the Standards Board.

In the event of a vacancy in the Executlve Board the remaining
members of the Executive Board may.appoint an interim member of
the Executive Board until the next meeting of the Standards Board.

The Executive Board shall promptly provude to the members of the

- Standards Board all guidelines proposed to be adopted pursuant to

Section 222(b)(3) of HAVA.

The recommendations made by the Executive Board to the
Standards Board pursuant to Section 222(b)(3) shall include an
appendix of any and all dissenting comments received from
Executive Board members.

Such other duties as may be delegated to the Executtve Board by
the Standards Board from time to time.

The duties of the DFO shall be:

1.

To serve as the government's agent for all matters related to the
Standards Board's activities.

To approve or call the meeting.of the Standards Board.

To approve agendas proposed by the Executive Committee of the
Standards Board.

To attend all meetings of the Standards Board and Executive Board
of the Standards Board.

To adjourn the meetings when such adjournment is in the public
interest.

To provide adequate staff suppoﬁ to the Standards Board,
including the performance of the following functions:

a. Notifying members of the time and place for each meeting.

b. Maintaining records of all meetings, mcludmg subgroup or
working group activities, as required by law.

~C. Maintaining the roll.
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of Information Act (FOIA). The minutes will include the following: the time,
'date and place of the Standards Board meeting;-a record of the persons
present (including the names of Standards Board members, names of staff,
and the names of members of the public from whom written or oral
presentations were made); a complete and accurate description of the
matters discussed and conclusions reached; and copies of all reports
received, issued or approved by the Board.

“All documents, reports, or other materials prepared by, or for, the Standards
Board constitute official government records and will be maintained according
to the Federal Records Act.

F. Unless otherwise determined in advance, all meetings of the Standards Board
will be open to the public. Once an open meeting has begun, it will not be
closed unless prior approval of the closure has been obtained and proper
notice of the closed session has been given to the public. All materials
brought before, or presented to, the Board during the conduct of an open
meeting, including the minutes of the proceedings of the previous open
meeting, will be available to the public for review or copying at the time of the
scheduled meeting. ‘

Members of the public may attend any meeting or portion of a mesting that is
not closed to the public and may, at the determination of the Chair, offer oral

comment at such meeting. The Chair may decide in advance to exclude oral

public comment during a meeting, in which case the meeting announcement

published in the Federal Register will note that oral comment from the public

is excluded and will invite written comment as an alternative. Members of the
public may submit written statements to the EAC at any time.

G. Meetings of the Standards Board will bé closed only in limited circumstances
and in accordance with applicable law. The Standards Board must obtain
prior approval to conduct a closed session. Requests for closed meetings
must be submitted to EAC's Office of General Counsel 45 days in advance of
the proposed closed session.

Where the DFO, in conjunction with the Office of General Counsel, has
determined in advance that discussions during a Standards Board meeting
will involve matters about which public disclosure would be harmful to the
interests of the government, industry, or others, an advance notice of a closed
meeting, citing the applicable exemptions of the Government in the Sunshine
Act (GISA), will be published in the Federal Register. The notice may
announce the closing of all or just part of a meeting. If, during the course of
an open meeting, matters inappropriate for public disclosure arise during
discussions, the Chair will order such discussion to cease and will schedule it
for closed session. Notices of closed meetings will be published in the
Federal Register at least 15 calendar days in advance.
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Section VI: Voting

A. Actions taken by the Standards Board shall be by maijority vote of those
present and voting unless otherwise specified in these bylaws.

B. 1 Proky designations must be submitted in writing to the Chair up to the
day of the meeting of the Standards Board.

2. Proxy votes may be cast by members of the Standards Board or other
designee provided the proxy designations. have been timely filed in
advance with the Chair clearly identifying the Board member or other
designee to cast his proxy vote.

3. The Chair shall appoint a proxy committee to verify eligibility of proxy
votes.

""C. Voting procedures for the Standards Board, the Executive Board, and the
subcommittees will follow the accepted procedure in the latest edition of
Robert’s Rules of Order. Votes by the Standard Board on recommendations
to EAC shall have the ayes, nays, and abstentions recorded.

1. The general merhbership of the EAC’s Standards Board shall have the
exclusive right to repeal and/or amend the organization’s bylaws.

2. The bylaws may be amended by a two-thirds vote of the members
present and voting at any Standards Board meeting , for which !egal
notice has been given to the Standards Board, where a quorum is
present, and when at least 30 days prior notice of the vote has been
given to the Standards Board. members.

B. Procedures

1. The Standards Board’s Bylaws Committee shall promulgate a form for
proposing an amendment to the Standards Board’s Bylaws. The form
shall require the specific language of the proposed amendment to be
included, shall identify the author of the amendment, and shalibe
designed to elicit the rationale and impact statement.

2. Proposed changes to the Standards Board's bylaws submitted fewer
than 60 days prior to a scheduled meeting of the Standards Board
shall be deferred until the meeting following that meeting of the
Standards Board. ,
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3. Proposed changes to the Standards Board’s Bylaws shall be submitted
to the Standards Board's Designated Federal Officer who shall then
expeditiously forward the proposed changes to the Standard's Board's
Bylaws Committee and to the EAC’s General Counsel.

4. The General Counsel shall report in an expeditious manner to the
Bylaws Committee and the Executive Board whether or not a proposed
change to the Bylaws is consistent with federal law and/or rules.

5. The Standards Board’s Bylaws Committee shall prepare and forward
to the Standards Board's Executive Committee the General Counsel's
report on the legality of the proposed change, an analysis of the impact
of a proposed change and a recommendation for disposition at least
45 days prior to the next Standards Board meeting.

6. The Standards Board’s Executive Committee shall place the report on
the proposed change to the Standards Board's Bylaws on the agenda
for the meeting of the Standards Board.

7. The Standards Board’s Executive Board shall forward all proposed
changes along with rationale for or against the proposed change to all
Standards Board members at least 35 days prior to the next meeting of
the Standards Board via email and U.S. Mail to the applicable address
of record on file with the EAC. The Executive Board shall request EAC
post the proposed change to the bylaws and all supporting material on

- -EAC's website at least 35 days prior to the next meeting of the
Standards Board.

Expenses related to the operation of the Standards Board will be bomne by the
EAC. Expenditures of any kind must be approved in advance by the DFO.

Members of the Standards Board will not be compensated for their services but
will receive reimbursement for travel expenses and subsistence. The EAC will
pay travel and per diem for non-government members at a rate equivalent to that
. allowable for federal employees. -

Section IX: Effective Date
These By-Laws are effective upon adoption by the Standards Board.
Section X: Transition Procedures and Ratification

A. The adoption of the By-Laws has no effect on the selection, terms or
appointment of the officers or member of the Standards Board, the
Executive Board, or a subcommittee of a Board serving on the effective
date of these By-Laws.
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B. All acts of the Standards Board, the Executive Board or a subcommittee of
a Board are hereby ratified, except to the extent that an act does not
conform with a resolution adopted by the Standards Board before the
effectlve date of these By-Laws.

10
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BYLAWS OF THE U.S. ELECTION ASSISTANCE COMMISSION-
BOARD OF ADVISORS

Article I: Board of Advisors, Operating Authority L~

1. Pursuant to the Federal Advisory Committee Act and the Help America Vote
Act 0f 2002 (HAVA) [Public Law 107-252], the Board of Advisors has been
granted its authority through its Charter with the U.S. Election Assistance
Commission and will hereinafter be referred to as ‘The Board’.

Article II: Objectives \/

1. Advise the EAC through review of the voluntary voting system guidelines
described in Title II Part 3 of the HAVA; through review of the voluntary
guidance described under Title III of HAVA; and through the review of the
best practices recommendations contained in the report submitted under
Section 242(b) of Title II (HAVA Title II section 212).

2. The Board will function solely as an advisory body and will comply fully with
the provisions of the Federal Advisory Committee Act.(Exhibit A)

Article III: Membership ‘/

Q 1. Pursuant to HAVA Title, Section 214 (a), the Board shall consist of the

NG following:

a. Two members appointed by the National Governors Association;

b. Two members appointed by the National Conference of State
Legislatures; .

¢. Two members appointed by the National Association of Secretaries of
State;

d. Two members appointed by the National Association of State Election
Directors;

e. Two members appointed by the National Association of Counties;

f. Two members appointed by the National Association of County
Recorders, Election Officials, and Clerks;

g. Two members appointed by the United States Conference of Mayors;

h. Two members appointed by the Election Center;

i. Two members appointed by the International Association of County
Recorders, Election Officials, and Treasurers;

j.  Two members appointed by the United States Commission on Civil
Rights;

k. Two members appointed by the Architectural and Transportation
Barrier Compliance Board under section 502 of the Rehabilitation Act
of 1973 (29 U.S.C. 792);

1. The Chief of the Public Integrity Section of the Criminal Division of
the Department of Justice, or the chief’s designee;

m. The Chief of the Voting Section of the Civil Rights Division of the
Department of Justice, or the chief’s designee;

n. The Director of the Federal Voting Assistance Program of the
Department of Defense;

o

027524



0.

p-

Four members representing professionals in the field of science and
technology, of whom
s One (1) each shall be appointed by the Speaker and the
Minority Leader of the House of Representatives; and

ii. One (1) each shall be appointed by the Majority Leader

and the Minority Leader of the Senate.
Eight members representing voter interests, of whom-

i. Four (4) members shall be appointed by the Committee
on House Administration of the House of
Representatives, of whom two (2) shall be appointed by
the chair and two (2) shall be appointed by the ranking
minority member; and '

ii. Four (4) members shall be appointed by the Committee’
on Rules and Administration of the Senate, of whom two
(2) shall be appointed by the chair and two (2) shall be
appointed by the ranking minority members.

Article IV: Terms of Service, Filling vacancies;

1.

2.

Article V:

1.

2.
3.

Members of the Board shall serve for a term of two (2) years and may
be reappointed.

Vacancy appointments to the Board shall be made in the same manner
as the original appointment pursuant to the HAVA.

Officers

The Board shall elect a Chair, Vice-Chair and Secretary from its
members.

All votes for officers shall be by secret ballot.

Each position shall last a period of one year or until the next election
for a specified office.

Officers may serve no more than two consecutive terms for a specific
office.

5. The Chair shall appoint a Parliamentarian to oversee the conduct of the
meeting.
6. The election of officers shall be held at the first meeting of each e
calendar year. Ca
Article VI: Duties of Officers : \(\ \é\é
1. The Chair shall preside over meetings of the Board of Advisors; W
appoint all committees and serve as official liaison to the Election é‘

Assistance Commission for all resolutions and recommendations
adopted by the Board; request information from any federal agencies
necessary to assist with the functions of the Board of Advisors and
coordinate with the Election Assistance Commission and Standards
Board meeting calls pursuant to Section 222 of the HAVA; appoint
committees as necessary to carry out advisory responsibilities charged
under the HAVA or as otherwise assigned by the Election Assistance
Commission; serve as ex officio member of all committees.

The Vice-Chair, in absence of the Chair, shall serve as official liaison
to the Election Assistance Commission for all resolutions and
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‘recommendations adopted by the Board and preside over meetings of
the Board of Advisors;

3. The Secretary shall be responsible for notifying the Board of Advisors
on meeting calls; pending matters of business for the Board of
Advisors; and serve as the Chair of the By-laws Committee.

Article VII: Meetings

1. Pursuant to the HAVA, the Board of Advisors shall conduct no less
than two meetings per calendar year subject to forty-five (45) days
advance notice of the meeting and proposed actions.

2. Other meetings may be called at the request of the Chair, or at the
written request of a majority of the Board of Advisors, as necessary,
subject to forty-five (45) days advance notice, which notice may be
waived by agreement of a majority of the members to the extent
permitted by law.

3. All meetings shall be subject to requirements within the Federal
Advisory Committee Act. v

4. To the extent permitted by law, meetings may be held by electronic
means such as conference calls.

Article VIII: Quorum and Proxy Voting

1. Quorum shall consist of present and voting members of the Board.

2. Proxy designations must be submitted in writing to the Chair up to the
day of the meeting of the Board.

3. Proxy votes may only be cast by members of the Board provided the

- proxy designations have been timely filed in advance with the Chair
clearly identifying the Board member to cast his proxy vote.

4. The Chair shall appoint a proxy committee to verify eligibility of
proxy votes.

Article IX: Standing Committees
Section 1- Meetings
a. All committees may meet informally at anytime for the
purpose of conducting their business, including telephonically
or as otherwise determined necessary by the Committee Chair.

Section 2-Bylaws Committee

a. The Secretary shall serve as Chair of the Bylaws Committee.

b. The Bylaws Committee shall be comprised of no more than
five (5) individuals, including the Secretary. Each remaining
member of the committee will be appointed by the Board of
Advisors by majority vote.

c. All bylaws and resolutions presented to the association shall be
referred to the committee for consideration and reported to the
meeting prior to adoption.

Section 3-Voting System Standards Committee

a. The Chair of the Voting System Standards Committee shall be
appointed by the Chair of the Board of Advisors.
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b. The Chair of the Voting System Standards Committee must be
acquainted with the conduct of elections and incorporation of
various election technology and/or ballot design.

c. The Committee shall be comprised of no more than eleven (11)
individuals. (members)

d. At least one (1) member, excluding the Chair, shall represent a
disability advocacy group on this committee.

e. One (1) member, excluding the Chair, shall represent each of
the following:

i. National Association of County Recorders, Election
Officials and Clerks (NACRC);

ii. International Association of Clerks, Recorders, Election
Officials and Treasurers (IACREOT);

iii. National Association of Secretaries of State (NASS);

iv. National Association of State Election Directors
(NASED);

v. The Election Center;

f. The Chair shall appoint other members who are not specified in
Section ().

Article X: Amendments

a. The bylaws may be amended based on a 2/3 decision of the
Board.

b. All proposed bylaw changes must be submitted to the Chair for
subsequent reporting to the Bylaws committee no less than
thirty (30) days prior to a meeting.

c. All proposed bylaw changes should be submitted in writing
and distributed to all members of the Advisory Board one (1)
month prior to a meeting.

Article XI: Parliamentary Authority
a. The parliamentary authority shall be Robert Rules of Order
Newly Revised Edition.

Revised August 2005
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§ 1. Short title : \k’) \)-)

This Act may be cited as the “Federal AinSory Comnmittee Act". \P < b ) /

HISTORY:
(Oct. 6, 1972, PL. 92-463, § 1, 86 Stat. 770.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Short titles:

Act Dec. 17, 1997, PL. 105-153, § 1, 111 Stat. 2689, provides: "This Act may be cited as the 'Federal Advisory
Committee Act Amendments of 1997'.". For full classification of such Act, consult USCS Tables volumes.

NOTES:

Research-Guide:

Federal Procedure:
15 Fed Proc L Ed, Freedom of Information § 38:19.
26 Fed Proc L Ed, Patents § 60:758.

Annotations:
Construction and apphcatxon of Federal Adv1sory Committee Act (5 U.S.C.A. App 2881-15 [5 USCS Appx §§ 1- 15]
160 ALR Fed 483.

Law Review Articles: ‘ N

Ketlo. Drawing the curtain on open government? In defense of the Federal AdVlSOry Commlttee Act. 69 Brook L Rev
345.

Beatty. The FBA Responds to Problems Plaguing Implementation of the Federal Advnsory Committee Act. 33 Fed B J
77, February 1986.

Brown. Does National Anti-Hunger Coalmon v Executive Committee of the President's Private Sector Survey on Cost
Control Create Loop-Holes-in the Advnsory Commlttee System? 33 Fed B J 80, February*1986.

Interpretive Notes and Decisions:

Requirements of Federal Advisory Committee Act (5 USCS App)‘cy §§ 1 et seq.) cannot be constitutionally applied to
American Bar Association committee that advises President and Department of Justice on federal judicial nominations -
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because President alone nominates candidates for federal judgeships, role of Congress is limited to Senate's advise and
consent function, purposes of requirements are served through public confirmation process, and any need for applying
requirements to committee is outweighed by President's interest.in preserving confidentiality and freedom of consultation
in selecting nominees. Washington Legal Foundation v United-States Dep't of Justice (1988, DC Dist Col) 691 F Supp
483, affd (1989) 491 US 440, 105 L Ed 2d 377, 109 S Ct 2558 (criticized in In re Richardson (1998, BC MD La) 217 BR
479, 32 BCD 114) and (criticized in Manshardt v Fed. Judicial Qualifications Comm. (2005, CA9 Cal) 401 F3d 1014).
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5 USCS Appx § 2
§ 2. Findings and purpose

(a) The Congress finds that there are numerous committees, boards, commissions, councils, and similar groups which
have been established to advise officers and agencies in the executive branch of the Federal Government and that they
are frequently a useful and beneficial means of furnishing expert advice, ideas, and diverse opinions to the Federal
Government.

(b) The Congress further finds and declares that—
(1) the need for many existing advisory committees has not been adequately reviewed;
(2) new advisory commlttees should be established only when they are determined to be essential and therr number

should be kept to the :
3) advrsory committees should be terminated when they are no longer carrying out the purposes for Wthh the J were

establlshed

4) standards and uniform procedures should govem the establishment, operatnon admmrstratlon and duration of
. advisory.committees;

(5) the Congress and the public should be kept informed with respect to the number purpose, membershlp, activities,
and cost of advisory committees; and

(6) the function of advisory committees should be advisory only, and that all matters under their consideration should
be determined, in accordance with law, by the official W

HISTORY:
(Oct. 6, 1972, PL. 92-463, § 2, 86 Stat. 770.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES .
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Other provisions:

Ex. Or. No. 11686 superseded. Ex. Or. No. 11686 of Oct. 7, 1972, 37 Fed. Reg. 21421, formerly classified as a note
under this section, which related to committee management, was superseded by Ex. Or. No. 11769 of Feb. 21, 1974, 39
Fed. Reg. 7125, formerly set out as a note under this section. .

Ex. Or./No. 11769 of Feb. 21, 1974 revoked. Ex. Or. No. 11769 of Feb. 21, 1974, 39 Fed. Reg. 7125; formetly classified
as a'note-to this section, was revoked by Ex. Or No. 12024 of Dec. 1, 1977, 42 Fed. Reg 61445 set out as a-note to this
section.

Transfer of certain advisory committee functions. Ex. Or. No. 12024 of Dec. I,1977, 42 Fed. Reg: 61445, provided:
"By virtue of the authority vested in me by the Constitution and statutes of the United States of Amierica, including
the Federal'Advisory Committee' Act, as amended [5'USCS Appx], Section 301 -of Title 3 of the United States Code,
Section 202 of the Budget and Accounting Procedures Act of 1950 (31 U.S.C. 581c) [31 USCS § 1531], and Section 7 of
Reorgamzatlon Plan No. 1 of 1977 [42 Fed. Reg. 56101 (October 21, 1977), 5 USCS § 903 note], and as President of the
United States of America, in accord with the transfer of advisory committee functions from the Office of Management
and Budget to. the General Services Admrmstratron provrded by Reorgamzatron Plan No. 1 of 1977, it is hereby ordered
as follows:

“Section 1. The transfer, provrded by Section 5F of Reorgamzatron Plan No. 1 of 1977 (42 FR 561 0l) 5 USCS § 903
note, and note preceéding 3 USCS § 101}, of certain functions under the Federal Advisory Committee Act, as amended
(5:U.S.C. App. 1) [5S USCS Appx.], from the Ofﬁce ‘of Management and Budget and its Dlrector to the Administrator of
General Services is hereby effective.

"Sec. 2. There is hereby delegated to the Administrator of General Services all the functrons vested in the President by
the Federal Advisory Committee Act, as amended [5 USCS Appx], except that, the annual report to the Congress required
by-Section 6(c) of that Act [5 USCS Appx] shall be prepared by the Administrator for the President's consideration and
transmittal to the Congress.

“Sec. 3. The Director of the Office of Management and Budget shall take all actions necessary or approprrate to.
effectuate the transfer of functions provided in this Order [this note], mcludmg the transfer of funds, personnel and
positions, assets, liabilities, contracts, property, records, and other items related to the functions transferred.

“Sec. 4. Executive Order No. 11769 of February 21, 1974 [formerly set out as a note to this section]-is hereby revoked. J

"Sec. 5. Any rules, regulations, orders, directives, circulars, or other actions taken pursuant to the functions transferred
or reassigned as provided in this Order [this note] from the: Office of Management and Budget to the Administrator of
General Services, shall remain in effect as if issued by the Administrator until amended, modrﬁed or revoked.

"Sec. 6. ThlS Order [this note] shall be effectlve November 20, 1977."

NOTES:
Research Guide:
Federal Procedure:
15 Fed Proc L Ed Freedom of Information § 38:19.

Am Jur:’
60 Am Jur 2d, Patents § 755.

Annotatrons
Construction and application of Federal Advisory Committee Act (5 U S CA App 2 §§ 1- 15 [5 USCS Appx'§§ I- 15].
160 ALR Fed 483.

Law Review Artrcles

Tuerkheimer. Veto by Neglect: The Federal Advrsory Commrttee Act. 25 Am U L Rev 53, 1975.
Kello. Drawing the curtain on open government? In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345. '

Perritt; Wilkinson. Open Advisory Committees and the Political Process: The Federal Advisory Commrttee Act After
Two Years. 63 Geo LJ 725, 1975.

The Federal Advisory Committee Act. /0 HarvJ Legzs 217, 1973.

O'Reilly. Advisers and Secrets: The Role of Agency Confidentiality in the Federal ‘Advisory Committee Act. 13 N Ky
L Rev 27, 1986.
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Interpretive Notes and Decisions:

In suit alleging -that task -force, which included Vice President and- government officials and - gave policy
recommendations to President, failed to comply with Federal Advisory Committee Act, where district court entered
broad discovery orders against Vice President and government officials, appellate court prematurely terminated .its
writ of mandamus inquiry after Vice President refused to-assert executive privilege; appellate .court labored under.
mistaken assumption that assertion of executive privilege was necessary precondition to petitioners' separation-of-powers
objections. Cheney v United States Dist. Court (2004, US) 159 L £d 2d 459, 124 S Ct 2576, 32 Medza LR2121,17 FLW
Fed S 447.

Where U.S. Supreme Court Justice attended duck-hunting trip with’Vice President of United States, who was
défendant in official-capacity suit before Court, Justice's recusal was not required or pefmitted, because, inter alia, case
was run-of-the-mill legal dispute about administrative decision under Federal Advisory Committee Act, 5 USCS app-. 1,
§ 1 etseq. Cheney v United States Dtst Court (2004) 541 US 913 158 L Ed 2d 225, 124 § Ct 1391

Workmg groups formed dunng post—;udgment conference process concemmg protection of endangered Snake River
salmon were not advisory committees within meaning of FACA since they were not established by agency of federal
government, rather were created by principals in preceding litigation, nor were they funded by or subject to management
of federal government. ALCOA v National Marine Fisheries Serv. (1996, CA9 Or) 92 F3d 902, 96 CDOS 5952, 96 Daily
Journal DAR 9735. ,

Alleged inadequate public notice at several steps in protracted approval process for siting new memorlal was harmless
since position of organization challenging procedure was main focus of each stage in approval process, was considered
and simply did not prevail; notably, organization did not become involved in siting process despite numerous instances of
adequate notice. Frzends of Iwo Jima v National Capital Plannmg Comm n (1999, CA4 Va) 176 F3d 768.

* . Advisory committee exists t0.advise and not to decide. Metcalf v National Petroleum Council (1977, App DC) 180
US App DC 31, 553 F2d 176, 7 ELR 20218.

Letter by Attomey General's Commission on Pormography to magazine publisher asking for response to accusation
that its magazine was pornographic was not unlawful since, ‘notwithstanding any mlsapprehensmn of publisher, court did
believe that Commission ever threatened to use state's coercive power against publisher. Penthouse Int'l, Ltd. v Meese
(1991, App DC) 291 US App DC 183, 939 F2d 1011, cert den (1992) 503 US 950, 117 L Ed 2d 650, 112 S Ct 1513.

National Academy of Sciences committee which produced scientific manual which included guidelines-for handling
and monitoring treatment of laboratory animals was “utilized” within meaning of statute since Department of Health and
Human Services relied on its work product and because it was formed by National Academy of Sciences, which is quasi-
public entity. Animal Legal Defense Fund v Shalala (1997, App DC) 322 US App DC 381, 104 F3d 424, 160 ALR Fed
777, reh, en banc, den (1997, App DC) 325 US App DC' 1, 114 F3d 1209 and reh den (1997, App DC) 1997 US App
LEXIS 21156 and cert den (1997) 522 US 949, 139 L Ed 2d 285, 118 S Ct 367.

Even if Federal Adv1sory Committee Act's requirements that agency representatlve approve agenda of advisory
; commlttee‘meetmg as well as § 2's horfatory Tanguage that all matters under advisory committee’s consideration should
be determiiied by Official, agency, or officer forbid advisory committee from TakIg any action ot approved by agency
representative and not included in committee’s agenda, it does not mean that agency administrator or representative had
duty to intervene to prevent committee from voting on resolution not on agenda. Claybrook v Slater (1997, App DC) 324
US App DC 145, 111 F3d 904 (criticized in Taylor v FDIC (1997, App DC) 328 US App DC 52, 132 F3d 753).

District court's injunction against agency's use of or reliance on report prepared by committee organized and operated
in violation of FACA probably did not redress any of appellees' claimed i Ainjuries, and district court should have afforded
appellees opportunity to take discovery and refine their request for equitable relief. Natural Resources Defense Council
v Pena (1998, App DC) 331 US App DC 198, 147 F3d 1012, on remand, motion to strike den (1999, DC Dist Col) /89
FRD 4.

In suit where Vice President, and others, all defendants under Federal Advisory Committee Act suit, petitioned for
writ of mandamus vacating district court's discovery orders, directing court to rule on basis of administrative record,
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petitioners failed to satisfy heavy burden required to justify extraordinary remedy of mandamus as their challenges to
district court's legal rulings could be fully considered on appeal following final judgment, and their claims of harm
could be fully cured in district court; narrow; carefully focused'discovery would fully protect Vice President; either Vice
President would have no need to claim privilege, or if he did; then district court's express willingness to entertain privilege
claims and to review allegedly privileged-documents in:‘camera would prevent.any harm; moreover, such measures would
enable district court to resolve statutory question—whether Féderal Advisory Committee Act (FACA), 5 USCS App. 2,
applied to energy policy commission at issue—without sweeping intrusions into Presidency and Vice Presidency. In re
Cheney (2003, App DC) 357 US App DC 274, 334 F3d 1096, reh,én’ banc; den (2003, App DC) 2003 US App LEXIS
18831 and reh den (2003, App DC) 2003 US App LEXIS 18832 and vacated, remanded (2004, US) 159 L Ed 2d 459, 124
S Ct 2576, 32 Media L R 2121, 17 FLW Fed S 447 and (ovrld as stated in‘Halmon v Jones Lang Wootton USA (2005, DC
Dist Col) 355 F Supp 2d 239).

Federal Advisory Committee Act was aimed at efiminatihg iiséless advisdry committees, strengthening independence
oof remaining advisory committees, and preventing advisory groups from becoming self—servmg Consumers Union of
United States, Inc. v HEW (1976, DC Dist Col) 409 F Supp 473, affd without op (1977, App DC) 179 US App DC 280,
551 F2d 466.

~ Contention that advisory boards established by Taylor Grazmg Act [43 USCS §§ 315 et seq.] were exempt from effect
of Federal Advisory Act was without merit; in choosing to terminate all advisory committees, Congress-contemplated
that FAA would affect existing substantive law and that if it was later decided that a particular advisory committee was
necessary, Congress would enact legislation to recharter it. Carpenter v Morton (1976, DC Nev) 424 F Supp 603.

Industry representatives did not constitute federal advisory committee within meaning of 5 USCS Appx § 2(2), where
group of cement industry representatives who submitted proposal to Environmental Protection Agency for enforcement
agreement regarding cement kiln dust was not established at request of EPA group, had no fixed membership or orgamzed
structure, and although 'EPA had logistical control over group, this was not substantive control amountmg to utilization of
group. Huron Envtl. Activist League v United States EPA (1996, DC Dist Col) 91 7 F Supp 34, 26 ELR 21085.

Animal rights organization is not granted preliminary injunction to enjoin members of U.S. deélegation from
participating, without complying with 5 USCS Appx §§ 1-14, in working group of experts whose objective is to develop
international-humane animal trapping standards, where (1) majority-of members.of U.S. delegation were selected by
National Governors Association with no input from federal agencies, (2) only one federal official played substantive role,
and where working group was formed at behest of international: constituency, and (3) U.S. Trade Representative (USTR)
at most indirectly facilitated formation of group, because plaintiff-has ot demonstrated substantial likelihood of success
on merits of its claim that working group was established or.utilized by USTR and is thereby subject to statute. People for
the Ethical Treatment of Animals v Barshefsky (1996, DC Dist Col) 925 F Supp 844.

Private organization representing chemical producers did not have standing to challenge composition of Nationalb
Advisory Committee for Acute Exposure Guideline Levels for Hazardous Substances as violative of "fair balance"
requirement of 5 USCS Appx § 2, given that committee had made no final decisions on any acute exposure guideline
levels and that there was no reason to believe that committee would do anything differently with one or 2 more industry
representatives serving on it. Fertilizer Inst. v United States EPA (1996, DC Dist Col) 938 F Supp 52, 43 Envt Rep Cas
1385 (criticized in Northwest Ecosystem Alliance v Office of the United States Trade Representative (1999, WD. Wash)
1999 US Dist LEXIS 21689). '

MSPB lacked Jurlsdlctlon of employee s IRA appeal since-his employer, Defense Intelllgence Agency, is not covered
agency, but rather is specifically excluded from coverage ‘'of whistleblower protection provisions. Van Werry v Ment Sys.
Protectton Bd. (1993, CA) 995 F2d 1048. :
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TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX
| FEDERAL ADVISORY COMMITTEE ACT

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
5 USCS Appx § 3
§ 3. Definitions, '

For the purpose of this Act— - : .

(1) The term "Director” ["Admrmstrator"] means the Drrector of the Office of Management and Budget [Administrator
of General Servrces]

(2) The term “advrsory committee" means any committee, board, commission, council, conference, panel, task force,
or other similar’ group, or any subcommrttee or other subgroup thereof (hereafter in this paragraph referred to as
“committee"), which is—

(B) established or utilized by the President, or
\\ (C) established or utilized by one or more agencies,

in the interest of obtaining advice or recommendations for the President or one or more agencres or officers of the
Federal Government except that-such term excludes (i) any committee that is composed wholly of full-time, or permanent
part-time, officers or employees of the Federal Government,-and (ii) any committee that is created by the National
Academy of Sciences.or the National Academy of Public Administration.
(3) The term "agency" has the same meaning as in section 551(1) of title 5, United States Code.
(4) The term "Presidential advisory committee" means an advisory committee which advises the President.

HISTORY:
(Oct. 6, 1972 PL. 92-463, §3, 86 Stat. 770 Dec. 17, 1997, PL. 105-153, §2(a) 111 Stat. 2689.)

HISTORY; 'ANCILLARY LAWS AND DIRECTIVES

Explanatory notes: _

The bracketed words " Administrator” and "Administrator of General Services" have been inserted in para. (1) of this
section on the.authorrty of Reorg. Plan No. 1 of 1977, § SF, 42 Fed. Reg. 56101, 91 Stat. 1634, which appears as 5 USCS
§ 903 note, which transferred dll-functions of the Office of Management and Budget and the Director thereof relating to
the Committee Management Secretariat to the Administrator of General Services, effective Nov. 20, 1977, as provided by
section 1 of Ex. Or. No. 12024 of Dec. 1, 1977, 42 Fed. Reg. 61445, which appears as a note to § 2 of this Act.

Amendments:

1997. Act Dec. 17, 1997, in para. (2), in the concluding matter, substituted "such term excludes (i) any committee that
is composed wholly of full-time, or permanent part-time, officers or employees of the Federal Government, and (ii) any
committee that is created by the National Academy of Sciences or the National Academy of Public Administration.” for
"such term excludes (i) the Advisory Commission on Intergovernmental Relations, (ii) the Commission on Government
Procurement, and (iii) any committee which is composed wholly of full-time officers or employees of the Federal
Government.".
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Other provisions:

Effective date and applrcatron of Dec. 17 1997 amendments. Act Dec. 17, 1997, PL. 105-153, § 2(c); 111 Stat.
2691, provides:

"()In general Except as provrded in paragraph (2) thrs section and the amendments made by this section [redesrgnatrng
§ 15 of the Federal Advrsory Commrttee Actas § 16, and addmg anew § 15 ] shall take effect onthe date of the enactment
of this Act.

"(2) Retroactive effect. Subsection (a) and the amendments made by subsectlon (a) [amendmg this sectron] shall be
effective as of October 6, 1972, except that they shall not apply with respect to or-otherwise affect any particular advice
or recommendations that are subject to any judicial action filed before the date of the enactment of this Act.".

NOTES:
Related Statutes & Rules: '
This section is referred to in 3 USCS § 411 10 USCS § 1783; 12 USCS § 1441a.

Research Guide:
Federal Procedure:
15 Fed Proc L Ed, Freedom of Informatron §§ 38: 19

Am Jur:
37A Am Jur 2d; Freedom of Informatzon Acts § 34.
Z7_Am Jur 2d, United States § 29..

Annotations: :
Construction and application of Federal Advrsory Committee Act (5 U.S. C A App 2 §§ 1-15 [5 USCS Appx §$ 1-15].
]60 ALR Fed 483. .

Law Revrew Articles:
Kello. Drawing the curtain on open government" In defense of the Federal Advrsory Committee Act. 69 Brook L Rev
345. : _

Interpretrve Notes and Decrslons ‘
1. Advisory committees 2. Standrng to challenge committee actions 3. Status of particular bodies as advisory committees

1. Advisory committees

Although National Petroleum Council had operated for considerable period of time prior to effective date of Federal
Advisory Committee Act, it is clear that Council is advisory committee within meaning of § 3 of FACA and thus subject
to Act's provisions: Metcalf v Nattonal Petroleum Councrl (1 97 7, App DC ) 180 US App DC 31, 553 F2d 176, 7 ELR
20218.

When federal admrmstrator establishes or utrhzes advrsory committee, he must comply with provisions of Federal
Advrsory Committee Act; it makes no difference whether committee is his own creation or. pre-existing group and there
is nothing in regulatory scheme of Act to suggest that Congress 1ntended to exclude organizations fitting definition of
advisory committee from coverage simply because they had existence mdependent of agency utilizing them. Center for
Auto Safety v Cox (1978, App DC) 188 US App DC 426, 580 F2d 689.

Federal Advisory Committee Act was not intended to apply to all amorphoue, ad hoc group meetings; only those
groups having some sort of established structure and defined purpose may be considered s "advisory committees” within
meaning of Act. Nader v Baroody ( 1975, DC Dist Col) 396 F Supp 1231.

National Academy of Sciences is not agency for purposes of Federal Advrsory Committee Act in absence of any
significant delegation of governmental authority, jurisdiction, administrative function or power; nor was Academy's
Committee on Motor Vehicle Emissions "advisory committee” under FACA where legislative history of that Act evidences
. apparent intention on part of Congress to exclude from coverage groups providing advice to federal agencies pursuant to
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contractual relationship and specifically committees of National Academy of Sciences. Lombardo v Handler (1975, DC
Dist Col) 397 F Supp 792, 8 Envt Rep Cas 1084, 6 ELR 20046, affd without op (1976, App DC) 178 US App DC 277,
546 F2d 1043, cert den (1977) 431 US 932, 53 L-Ed 2d.248,:97 S Ct 2639.

— Legrslatrve history of Federal Advisory Committee Act evidences apparent intention on part of Congress to exclude
rom coverage groups providing advrce to federal agencres pursuant to contractual relatlonshrps Lombardo v Handler
(1975, DC Dist Col) 397 F Supp 792, 8 Envt Rep Cas 1084,.6 ELR 20046, affd without op (1976 App DC) 178 US App

DC 277, 546 F2d 1043, certden (1977) 431 US 932, 53 L Ed2d 248 97 § Ct 2639 :

Meetmgs held between FDA officials and representatlves of Cosmetic, Torletry and Fragrance Assocratron were not
"advisory committee meetings" within meaning of § 3(2) of FACA where, inter alia, CTFA was presenting to FDA a
voluntary, industry-sponsored proposal and was seekmg FDA's comments and advice, rather than FDA having solicited
industry and consumer viewpoints on program proposed by FDA. Consumers Union of United States, Inc. v HEW (1976, .
DC Dist Col) 409 F Supp 473, affd without op (1977, App DC) 179 US App DC 280, 551 F2d 466. . ﬂn -

Federal Advrsory Committee Act was intended to apply to committees created by agencres and to those committees
not originally created by agencres but subsequently used by them as advisory committees; exclusion provrded by §3(2)
of FACA was applrcable to committees made up wholly of federal officials, and did not apply to committee consisting
of both state and' federal employees. Center for Auto Safety v Tiemann (1976, DC Dist Col ) 4}4 F Supp 215, remanded
(1978, App DC) 188 US App DC 426, 580 F2d 689.

Requrrements of Federal Advisory Committee Act (5 USCS Appx §§ I et seq.) cannot be constitutionally applied to
American Bar Association committee that advises Presrdent and Department of Justice on federal judicial nominations
because President alone nominates candidates for federal judgeships, role of Congress is limited to Senate's advise and

- consent function, purposes of requirements are served through public confirmation process, and any need for applying
requirements to committee is outweighed by ‘President's interest in preserving confidentiality and freedom of consultation
in selecting nominees. Washington Legal Foundation v United States Dep't of Justice (1988, DC Dist Col) 691 F Supp
483, affd (1989) 491 US 440, 105 L Ed 2d 377, 109 S Ct 2558 (criticized in In re Richardson (1998, BC MD La) 217 BR
479, 32 BCD 114) and (criticized in Manshardt v Fed. Judicial Qualifications Comm. (2005, CA9 Cal) 401 F3d 1014). .

Department of Energy's (DOE) establishment and use of three of four challenged committees contravened Federal
Advisory Committee Act, S USCS Appx where court reasoned that committees were advisory in nature; committees did .
not have capability of acting on their own and, rather, provided advice to DOE. NRDC v Abraham (2002, DC Dist Col) .
223 F Supp 2d 162, set aside in part and remanded in part (2004, App DC) 359 US App DC 183, 353 F3d 40 and (ovrld in
part as stated in Int'l Brominated Solvents Ass nv Am Conf of Governmental Indus. Hygierists, Inc. (2005, MD Ga) 21
BNA OSHC 10138).

" National Commission on Observance of International Women's Year (IWY) is not "advisory committee” subject
to Federal Advisory Committee Act since there is nothing in Ex. Or. No. 11832 or Public Law'94-167 which assigns
Commission any advisory functions; while it may make its own recommendations-in report-on National Conference of
‘Women it submits to Congress and President, Commission was not "established" or "utilized" for this, purpose; National
Women's Conference, to be organized by National Commission on. IWY which will, among other functions, make findings
and recommendations on various subjects to be submitted through Commission's report to President is advrsory committee

" subject to Federal Advrsory Committee Act; State and regional meetings, organized under Public Law 94-167, have sole
statutory purpose of selecting representatlves to Conference, and since they are not required to miake recommendations
to IWY Commission and others, they are not * advrsory committees", nor are State coordinating committées "advisory"
since they have only operational role of orgamzmg and conductmg State or regional meetings and are, in effect, grantees

“of Natronal Commission. (1977) 57 Comp Gen 51. :

2, Standmg to challenge commiittee actions

. Plaintiff has standing to brmg claim under Federal Advisory Commrttee Act where it sustains injury in fact, injury
could be remedied if court invalidated committee's decision, and where interest falls within zone of interest of Federal
Advrsory ‘Committee Act. HLI Lordship Indus. v Committee for Purchase from Blind & Other Severely Handicapped
( 1985, ED Va) 615 F Supp 970, revd on other. grounds remanded (1986, CA4 Va) 791 F. 2d 1136.

3. Status of partlcular bodies as advisory committees

Anierican Bar Association’s standing committee on federal judiciary, in its fole of advising Justice Department
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regarding potential nominees for federal judgeships;does not constitute advisory committee for purposes of FACA because
literalistic'reading of definition section would bririg such: :advisory ‘relationship within act's'terms; such relationship was
not'within contemiplation of:President’s €xecutive ‘Order- Wthh -governéd functioning of advxsory commlttees until FACA's
passage,’ Yand FACA's legislative history-does not’ dlsplay intent to widen such order's apphcanon o’ ‘include advisory -
relationship between:‘Committee-and:Justice Départmet. Public Citizen v United States Dep't of Justice' (1989) 491 US
440, 105 L Ed 2d 377, 109.S Ct 2558 (criticized in In re Richardson (1998, BC MD La) 217 BR 479, 32 BCD.114) and
(crluclzed m Manshardt v Fed Judtaat Quallﬁcatwns Corrun ( 2005 CA9 Cal) 401 F3d 1 014 )

with developmg strategies, for 1mplementmg restoratlon pl'O_]eCtS in Florida Everglades met definition of advisory
commxttee set forth inj USCS App 28§3. Mzccosukee Trtbe of lndlans v.S. Everglades Restoranon Alliance (2002, CAll
Fla) 304 F3d 1076 33 ELR 20024, 15 FLW. Fed C 976 (crmcnzed in Int'l Brommated Solvents. Ass'n v Am. Conf of
Govemmental lndus Hygzemsts Inc (2004 MD Ga) 20 BNA OSHC 2070) . ) .

- Committee foithed to recommenid noninees for certain federal appomtments was not advisory comimitteé within
scope of Federal Advisory Committee Act (FACA), 5 USCS App. 2 § 3, because it was not'established by statute, .agency,
or Pre51dent moreoyer, it was not utilized by President for purposes of FACA, particularly. since its recommendatlons
were not sollclted by Presldemf Manshardt v Fed Judtczal Qualtﬁcatzons Comm. (2005, CA9 Cal ) 408 F3d 11 54

" President's Task Force-on-National Health Care Reform was not advisory group subject to FACA since First Lady,

* who was appointed to chair Task Force, was federal -employée; Corigress has recognized in 3°USCS § 105 that President's
spouse is functional-equivalent of assistant to President; and President's implicit authority to-enlist his spouse in aid of
discharge of his federal duties undermines claim that treating President's spouse as officer or employee ‘would violate
anti-nepotism provisions of 5 - USCS § 3110. Association of Am. Physicians & Surgeons v Clinton (1993, App DC) 302
US App DC 208, 997 F2d 898, 21 Media L R 1705. .

Group advising U.S. Sentencing Commission on environmental crimes was not subject to FACA; Congress clearly
excluded Sentencing Commission from APA, which determines FACA coverage, and group was not "utilized" by DOJ,
even though members of group from DOJ were likely to exercise significant influence on group's deliberations and
ensuing recommendations, since group answered to Commission, not DOJ. Washington Legal Found. v United States
Sentencing Comm'n (1994, App DC) 305 US App DC 93, 17 F3d 1446, 22 Media L R 1338, 25 ELR 21189.

Panel of experts and consumers convened by Agency for Health Care policy and Research to develop clinical practice
guideline on treatment of lower back pain for health care practltloners was not advisory committee under FACA since it
was created to develop guidelines for health care practitioners, not to provide advice to federal government, and fact that
federal agency used guideline to formulate policy did not inake panel advisory committee. Sofamor Danek Group v Gaus
(1995, App DC) 314 US App DC 43, 61 F3d 929, cert den (1996) 516 US 1112, 133 L Ed 2d 841, 116 § Ct 910.

Presidential legal expense trust fund created by President and his wife to defray personal legal fees and related
expenses incurred by President in legal proceedmgs commenced after he assumed office but unrelated to any of his official
duties was not "advisory committee"” since its. main purpose; was: collecting and managing funds, not giving advice, and,
even assuming advice were gwen it was not directed to. govemmental policy. Judicial Watch v Clinton ( 1996, App DC)
316 US App DC 179, 76 F3d 1232. o :

In case involving issue whether Task Force on National Health Care Reform was advnsory committee, attorney's fee
award to defendant medical associations would be reversed since evidence of government's 'bad faith or lack of substantial
justification for its litigation position was not clear and convincing, although district court on remand miglit consider
whether sanctions on other grounds were warranted. Association of Am. Physicians & Surgeons, Inc. v Clinton (1999,
App DC) 337 US App DC 394, 187 F3d 655.

- Task forces organized by nonprofit foundation to assist Executive Committee of Private Sector Survey, appointed
pursuant to Executive Order No. 12369, to conduct in-depth reviews of Executive Branch operations and to advise
President, Secretary of Commerce and heads of other Federal agencies on cost-effective management, .are not advisory
committees within meaning of Federal Advmory Committee Act and thus subject to same procedural requlrements as
Executive Committee itself, since task forces do not provide advice directly to President or any agency but advise only -
Executive Committee. National Anti-Hunger Coalition v Executive Committee of President’s Private Sector Survey on
Cost Control (1983, DC Dist Col) 557 F Supp 524, affd (1983, App DC) 229 US App DC 143, 711 F2d 107 1.
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Committee which has primarily operational activities and whose advisory capacity. is secondary to.operational.
activities, is not advisory committee; National Industries for the Severely Handicapped, as:nonprofit corporatiOn is not
advnsory committee since it is operational component of program which recommends commodities; services and:prices
for consnderatlon and has limited advisory capacity. HLI Lordship Indus. v. Committee for.Purchase from: Blind & Other
1Severely Handzcapped (1985,-ED.Va) 615 F Supp 970, revd on other.grounds, remanded (1986, CA4 Va) 791 F2d. 1136.

“Commission on Bicentennial of the United States Constitution, créated’ by PL. 98-101, 97 Stat. 719, is not adwsory
committee since list of duties of commission do not include rendition of advice but ratheéi include opérational dutiés.
" Public Citizen v Commission on Bicentennial of United States Constitution (1985, DC Dist-Col) 622 F Supp 753.

Six private'United States citizens, each expert in nuclear' physncs, engmeermg, and systems management mformally
invited by Department of Energy Secrétary to examine safety of plutoriium productlon reactor in Rlchland Washmgton,
do-not constitute "advisory'committee" under Federal Advisory Committee Act since (l) experts work mdependently and
report findings alone rather than acting as a committee, and (2) leglslanve hlstory indicates Act's prime concérn is to
prevent committees from being controlled by special interest groups, and 6 individuals gained no, selfish advantage, by
serving on advisory panel. Natural Resources Defense Council, Inc. v Herrington.(1986, DC Dist Col) 637 F Supp. 116.

" Expert panel of scienitists i$ advisory committee subject to balanced membershlp and public meetmg requlrements of
Federal Advisory Committee Act (5 USCS Appx §§ 1 et seq.), where FDA solicited bids for contract to provide it with
counsel on important future issues concerning safety of food and cosmetics;.and group awarded contract suggested:and
was subsequemly ordered by EDA to assemble expert panel to prepare report to contractor which would review it and.
then report to FDA, because material facts demonstrate that expert panel was "established" by and is being "utilized" by
FDA within meaning of Act. Food Chemical News v Young (1989, DC Dist Col)-709 F Supp 5, 35 CCF P 75632, revd
(1990, App DC) 283 US App DC 344, 900 F2d 328, cert den (1990) 498 US 846, 112 LEd2d 99, 111 § Ct 132.
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ey 5 USCS Appx § 4 .
§'4. Applicability; restrictions
(a) The provisions of this Act or of any rule, order, or regulation promulgated under this Act shall apply to each advisory
committee except to the extent that any Act of Congress estabhshmg any such advisory committee specifically prov1des

otherwise.

(b) Nothing in this Act shall be construed to apply to any adv1sory committee established or utlhzed by—
(1) the Central Intelligence Agency; or
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(2) the Federal Reserve System.

(c) Nothing in this Act shall be construed to apply to any local civic group whose primary' function is that of renderinga
public service with respect to a Federal program, or any State or local committee, council, board, commission, or similar
group estabhshed to advise or:make recommendations to-State or local officials or agencies.
.HISTORY -
(Oct.6,:1972; PL. 92—463 § 4, 86.Stat: 77 1. )
NOTES
Research Guide:
Federal Procedure: :
1.5 Fed Proc L'Ed, Freedom of Informatlon §§ 38 19.

Am Jur.
37A Am Jur 24, Freedom of Information Acts § 34.

Annotations:
Construction and application of Federal Advxsory Committee Act (5 US.C.A. App. 2 §§ 1-15 [5.USCS Appx §§ 1-15].
160 ALR Fed 483.

Interpretive Notes and Decisions:

. Plain meaning of Féderal Advisory Committee Act § 4(c) is clear; as proviso, it should be construed narrowly as
including state and local committees functioning at state or local level and not at federal level. Center:for Auto Safety v
Cox (1978, App DC) 188 US App-DC 426, 580 F2d 689.

Action by manufacturer of prescription medical devices used in spmal surgery, seeking to bar government from
publishing its Clinical Practice Guideline (CPG) for acute low- back pain on ground that CPG was generated by panel
convened in violation of Federal Advisory Committee Act (5 USCS Appx), is dismissed, where CPG panels are
established by agency, not by statute, because panels do not fall within scope of Act. Sofamor Danek Group v Clinton
(1994, DC Dist Col) 870 F Supp 379. ’
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SUSCS Appx § 5

(a) Inthe exercise of its legislative review function; each standmg comrmttee of the Senate and the House of Representatives
shall make a continuing review of the activities of each advisory committee under its jurisdiction to determine whether
such advisory committee should be abolished or merged with any other advisory committee, whether the responsibilities
of such advisory committee should be revised, and whether such advisory committee performs.a necessary function
not already being performed. Each such standing committee shall take appropriate action to obtain the enactment of
legislation necessary to carry out the purpose of this subsection.

(b) In considering legislation establishing, or authorizing the establishment of any advisory committee, each standing
committee of the Senate and of the House of Representatives shall determine, and report'such determination to'the Senate
or to the House of Representatives, as the case may be, whether the functions of the proposed advisory committee are
being or could be performed by one or more agencies or by an advisory committee already in existence, or by enlarging
the mandate of an existing advisory committee. Any such legislation shall—

(1) contain a clearly defined purpose for the advisory committee;

(2) require the membership of the advisory committee to be fairly balanced in terms of the points of view represented
and the functions to be performed by. the advisory committee;

(3) contain appropriate provisions to assure that the advice and recommendations of the advrsory committee will not
be inappropriately influenced by the appointing authority or by any special interest, but will instead be the result of the

" advisory committee's independent judgment;

(4) contain provisions dealing with authorization of appropriations, the date for submrssron of reports (if any), the
duration of the advisory committee, and the publication of reports and other materials, to the extent that the standing
committee determines the provisions of section 10 of this Act to be inadequate§ and

.(5) contain provisions which will assure that the advisory committee will have adequate staff (either supplied by an
agency or employed by it), will'be provided adequate quarters, and will have funds available to meet its other necessary
expenses. '

(c) To the extent they are applicable, the guidelines set out in siibsection (b) of this section shall be followed by the
President, agency heads, or other Federal officials in creating an advisory committee. '

HISTORY:
(Oct. 6, 1972, § 5, 86 Stat. 771.)

NOTES:
Research Guide:
Am Jur:
77 Am Jur 2d, United States § 29.

Annotations:

- Construction and application of Federal Advisory Committee Act (- 5 U. S.CA. App. 2 8§ 1-15 [5 USCS Appx §§ I-185].
160 ALR Fed 483.
Law Review Articles: )

Tuerkheimer. Veto by Neglect: The Federal Advisory Committee Act. 25 Am U L Rev 53, 1975.

Kello. Drawing the curtain on open government? In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345.

Perritt; Wilkinson. Open Advisory Committees and the Politlcal Process . The Federal Advrsory Committee Act After ,
Two Years. 63 Geo LJ 725, 1975.

The Federal Advisory Committee Act. 10 Harv J Legis 217, 1 973.

‘Interpretive Notes and Decisions: ,
1. Balanced membership requirement 2. Review of committee actions 3. Standmg to challenge committee actions .

.
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1. Balanced membership requirement

Indlvrdual nommees challenge to Secretary of Department of Interror s appomtment of members to resource advrsory
counsels ‘was dlsmrssed in part because balanced membershrp requlrement of 5 USCS app 2 § 5(b)(3) d1d not provrde
meanmgful standard of revrew for court to apply Colo. Envtl Coalmon v, Wenker ( 2004 CAIO Colo ) 353 F3d 1 221 '

Executive Committee of anate Sector Survey, appointed by Presrdent pursuant to Executrve OrderNo. 12369 is-
“balanced" within meaning of § 5 of Federal Advisory Committee Act (5 USCSAppx), notwithstanding that membership
of lSO—member committee includes no public mterest advocates and o beneﬁcrarres of Federal food assrstance programs,
'smce (1) ‘purpose ‘of Survey is to apply to Federal programs expertlse of leaders m prrvate sector with specral abrlrtres
to give detarled advice on cost—effectrve management of large orgamzatrons whlch purposé would not necessanly be
advanced by inclusion of publlc interest groups of members of public recervmg Federal beneﬁts among membershxp
of commrttee and (2) Act does not explam meaning of term "balanced" Natzonal Antz-Hunger Coalmon v Executwe
Committee of President's Private Sector Survey on Cost Control (1983, DC Dist Col) 55 7 F Supp 524 affd (1983, App
DC) 229 USApp DC 143, 711 F2d 1071.

Membershrp of National Advisory Committee on Mlcrobrologrcal Criteria for Foods is properly balanced under §
S(b) of Federal Advrsory Committee Act (5 USCS Appx § 5(b)) notwrthstandmg claim that "consumer representatrve or
advocate” has not been appointed; food industry employment or consulting background of several members is not to be
equated with anti-regulatory sentiments. Public Citizen v National Advisory Committee on Microbiological Criteria for
Foods (1988, DC Dist Col) 708 F Supp 359, affd (1989, App DC) 281 US App DC 1, 886 F2d 419.

_ National Women's Conference does not violate "balance” requirements of Federal Advisory Committee Act since
Commission regulations on organization and conduct of State meetings, where Conference delegates are selected,
afford extremely broad basis for participation and leaves degree of "balance” essentially to participants through normal
democratic process; objective of balance goes only to-composition of voting bodies rather than support or opposition on
any given issue. (1977) 57 Comp Gen 51.

2. Review of committee actions

. Federal Advisory Committee Act provides for 3 separate sources of review to insure that network of federal advisory
committees is operating as effectively and efficiently as possible; first source of review is Congress itself under FACA §
5(a), second source is Director of Office of Management and Budget under authority of § 7(b), and third is head of federal
agency utilizing advisory committee who monitors performance of committee-under authority of § 8. Metcalf v National
Petroleum Council (1977, App DC) 180 US App DC 31, 553 F2d 176, 7 ELR 20218.

State environmental protection agency may not challenge recommendation of FDA advisory committee on grounds
that advisory committee was not fairly balanced as required under 5" USCS Appx §§ 5(b)(2), (c), where committee
recommended that Congress pass legislation preempting additional and conflicting state requirements, because no
judicially manageable standards exist to review fair balance requirement. Public Citizen v HHS (1992, DC Dist Col) 795
F Supp 1212 (criticized in Northwest Ecosystem Alliance v Office of the United States Trade Representative (1999, WD
Wash) 1999 US Dist LEXIS 21689).

3, Standing to challenge committee actions

Mine owners had standing to challenge defendarit National Institution for Occupational Safety and Health's and others'
alleged violation of Federal Advisory Committee Act by employing NIOSH's Board of Screntrﬁc Counselors (BSC) to
peér-review protocol to govern planned study of health effects of exposure to diesel exhaust nd ﬁlrng BSC s charter with
wrong congressional committee, since it suffered injury in fact i in that it prevented effective congressronal monitoring of
BSC and mines had compelling interest in ensuring that study's results were accurate. Cargill, Inc. v United States (1999,
CAS La) 173 F3d 323, 18 BNA OSHC 1685, 1999 CCH OSHD P 31814. )

In action brought by United States senator under Federal Advisory Commiittee Act, seeking to enjoin operation of -
National Petroleum Council on ground that council was illegally dominated by petroleum industry, 140 members out. of
155 being affiliated with petroleum industry, district court dismissal for lack of standing by plaintiff would be affirmed,
plaintiff's allegations that council's deficient advice would result in governmental policies unfavorable to consumers and .
to environment being purely speculative and conjectural, and his complaint that poor advice from Council would 1mpede .
his efforts to produce best possible legislative product being insufficiently specific. Metcalf v National Petroleum Counal‘
(1977, App DC) 180 US App DC 31,.553 F2d 176, 7 ELR 20218. :

Y
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Members of group denied membership on Executive Committee of Private Sector Survey, appointed by Président
pursuant to Executive Order No. 12369, to conduct in-depth reviews of Executive Branch Operations and to advise
'Presrdent Secretary of Commerce and heads of other Federal agencies on cost—effectrve ‘management have standmg to
challenge membership of Executrve Commrttee on grounds of lack of "balance" as requlred by § 5 of Act Nattonal Anti-
Hunger Caalition v Executive Committee of President’s Private Sector Survey on Cost Control (1983, DC Dist Col) 557
FSupp 524, aftd-(1983, App.DC) 229 US: App DC 143,711 F2d 1071.

Nonproﬁt publrc interest law center has standmg to assert clarm agamst Amerrcan Bar Assocnatron Standmg _
Commlttee tinder § 5(b) of Federal Advrsory Commlttee Act, where Commlttee contends center s interest in its activities
of Teviewing professronal quahﬁcatrons of and ratmg possrble federal _]UdgCShlp nommees is too remote and speculatlve
to confer standing, because center's clarm that defendant is regularly consultmg with liberal public mterest groups to
exclusion of conservative public interest orgamzatrons like itself charges that it has been "dlrectly affected" by lack of

balance on Commrttee Washmgton Legal Foundatton v American Bar Asso. Standing Commtttee on Federal Judzczary
(1986, DC Dist Col) 648 F Supp 1353.

"Stop ERA" group lacked standing to protest alleged violation by National Commission on Observance of International
Women's Year of FACA § 5(b)(2) by support of Equal Rights Amendment. Mulqueeny v National Com. on 0bservance
oflntemattonal Women's Year, 1975 (1977 CA7 Ill) 549F2d 1115.
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§6. Responsrbllmes of the President; report to Congress annual report to Congress exclusron

(a) The Presrdent may delegate responsrbrlrty for evaluatmg and taking action, where approprrate with respect to all
pubhc recommendatrons made to hrm by Presrdentlal advrsory commrttees

(b) Within one year after a Presidential advisory commrttee has submitted a public report to the President, the Presrdent
or his delegate shall make a report to the Congress stating either his proposals for action or hlS reasons for inaction, with
respect to the recommendations contained in-the public report. :

(c) The President shall, not later than December 31 of each year, make an annual report to the Congress on the activities;
status, and changes in the composition of advisory committees in existence during the preceding fiscal year. The report =
shall contain the name of every advisory committee, the date of and authority for its creation, its termination date or the
.date it is to make a report, its functions, a reference to the reports it has submitted, a statement of whether it is an ad hoc' _
or continuing body, the dates of its meetings, the names and occupations of its current members, and the total estimated ~
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annual .cost to the United States to fund, service, supply, and maintain such committee. Such report shall include & list
of those advisory committees abolished by the President, and in the case of advisory committees ‘established by statute,
a list of those advisory committees which the President recommends be abolished together with his reasons therefor.
The President shall exclude from this report any information which, in his judgment, should be withheld for reasons of
national security, and he shall include in such a report a statement that such information is excluded.

HISTORY:
(Oct. 6, 1972, § 6, 86 Stat. 772; Dec. 21, 1982, P.L. 97-375, Title I1, § 201(c) in part, 96 Stat. 1822.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments:

1982. Act Dec. 21, 1982 (effective 7/1/83, as provided by § 201(c) in part of such"Act), in subsec. (c), substituted “The
President shall, not later than December 31 of each year, make an annual report to the Congress on the activities, status,
and changes in the composition of advisory committees in existence during the preceding fiscal year." for "The President

- shall, not later than March 31 of each calendar year (after the year in which this Act is enacted {enacted Oct. 6, 1972)),
. make an annual report to the Congress on the actlvmes status, and changes in the composition of advisory committees in
existence during the precedmg calendar year.".

Other provisions: :

Termination of reporting requirements. For termination, effective May 15, 2000, of provisions of subsec. (c) of this
section relating to periodic reports to Congress, see § 3003 of Act Dec. 21, 1995, P.L. 104~ 66 which appears as 3/ USCS
§ 1113 note. See also page 173 of House Document No. 103-7..

NOTES:

Research Guide:

Am Jur: :
77 Am Jur 2d, United States § 29.

Annotations:
Construction and application of Federal Advisory Committee Act (5 U.S.C. A App. 2 §§1-15 [5 USCS Appx §§ 1-15].
160 ALR Fed 483.

Law Review Articles:

‘Tuerkheimer. Veto by Neglect: The Federal Advisory Committee Act. -25 Am U L Rev 53, 1975.

Kello. Drawing the curtain on open government? In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345.

Perritt; Wilkinson. Open Advisory Committees and the Political Process: The Federal Adv1s0ry Committée Act After
Two Years. 63 Geo L J 725, 1975. :

The Federal Advisory Committee Act. 10 Harv J Legis 217, 1 973

Interpretive Notes and Decisions: _ : ‘ Ceeg

Group that was organized by federal agencies to render advise over restoration projects was advisory committee that
was subject to obligations of Federal Advisory Committee Act, 5 USCS App. 2 § 1 et seq. Miccosukee Tribe of Indians v
S. Everglades Restoration Alliance (2002, CAl1 Fla) 304 F3d 1076, 33 ELR 20024, 15 FLW Fed C 976 (criticized in Int'l.
Brominated Solvents Ass'n v Am. Conf. of Governmental Indus. Hygienists, Inc. (2004, MD Ga) 20 BNA-OSHC 2070).

Although under § 6 of Federal Advisory Committee Act, there do not appear to be any statutory criteria for selection
of State Coordinating Committees, it could not be argued reasonably that National Commission on Observance of: -
International Woman's Year had not done responsible job of setting up Illinois State Coordmatmg Committee, even though"
it might be true that of 59 members, only one was in outspoken opposition to ratification of Equal Rights Amendment;.
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Commission had sought nominations, from many diverse organizations and individuals, and asserted that in selection
process there was also conscious attempt to designate people with range of views on some of more controversial issues.
Hall v Siegel (1977, SD 11l) 467 F Supp 750:
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§ 7. Responsibilities of the Administrator of General Services; Committee Management Secretariat, establishment;
review; recommendations to President and Congress; agency cooperation; performance guidelines; uniform pay
guidelines; travel expenses; expense recommendations

(a) The Director [Admihistr'ator] shall establish and maintain within the Office of Management and Budget {General
Services Administration] a Committee Management Secretariat, which shall be responsible for all matters relating to
advisory committees.

{b) The Director [Administrator] shall, immediately after the enactment of this Act {enacted Oct. 6, 1972], institute a
comprehensive review of the activities and responsibilities of each advnsory committee to determine—
(1) whether such committee is carrying out its purpose;
(2) whether, consistent with the provisions of applicable statutes, the responsibilities assigned to it should-be revised;
(3) whether it should be merged with other advisory committees; or
(4) whether is should be abolished.

The Director [Administrator] may from time to time request such information as he deems necessary. to carry. out
his functions under this subsection. Upon the completion of the Director's [Administrator's] review he shall make
recommendations to the President and to either the agency head or the Congress with respect to action he believes should
be taken. Thereafter, the Director {Administrator] shall carry out a similar review annually. Agency heads shall cooperate
with the Director [Administrator] in making the reviews required by this subsectlon

(c) The Director [Administrator] shall prescribe administrative guidelines and management controls applicable to-advisory
committees, and, to the maximum extent feasible, provide advice, assistance, and guidance to advisory committees to
improve their performance. In carrying out his functions under this subsection, the Director [Administrator] shall consider
the recommendations of each agency head with respect to means of improving the performance of advxsory committees
whose duties are related to such agency. : .

@ (1) The Director [Administrator], after study and consultation with the Civil Service Commission [Director of the
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Office of Personnel Management], shall establish guidelines with respect to uniform fair rates of pay for comparable
services of members, staffs, and consultants of advisory committees in a manner which gives appropriate recognition to
the responsibilities and qualifications required and other relevant factors. Such regulations shall provide that— :
(A) no member of any advisory committee or of the staff of any advisory committee shall receive compensation at a
* rate in excess of the rate specified for GS-18 of the General Schedule under section 5332 of title 5, United States Code;
(B) such members, while engaged in the performance of their duties away from their homes or regular places of
business, may be allowed traveliexpenses, including per diem in lieu of subsistence; as authorized by section 5703 of ntle
5, United States Code, for persons employed intermittently in the Government service; and :
(C) such members—
(i) who are blind or deaf or who otherwise qualify as handicapped 1nd1v1duals (w1th1n the meanmg of section' 501 of
the Rehabilitation Act of 1973 (29 U.S.C. 794)), and
(i1) who do not otherwise qualify-for assistance under section 3102 of title 5, United States Code, by reason of bemg
an employee of an agency (within the meaning of section 3102(a)(1) of such title 5,
may be provided services pursuant:to section 3102 of such title 5 while in performance of their advisory committee
duties.
(2) Nothing in this subsection shall prevent— ,
(A) an individual who (without regard to his service with an advisory committee) is a full-time employee of the
United States, or
(B) an individual who immediately before his service with an advisory committee was such an employee,
from receiving compensation at the rate at which he otherwise would be compensated (or was compensated) as a full-
time employee of the United States.

(e) The Director [Administrator] shall include in budget recommendanons a summary of the amounts be deemis necessary
for the expenses of advisory committees, mcludmg the expenses for publlcatlon of reports where appropriate. -

. HISTORY
(Oct. 6, 1972, PL. 92-463, § 7, 86 Stat. 772; Dec. 12, 1980, PL. 96-523, § 2, 94 Stat. 3040)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:

The bracketed words "Administrator”, "General Services Administration”, and "Administrator's” are inserted in this
section on the authority of Reorg. Plan No. 1 of 1977, § 5F, 42 Fed. Reg. 56101, 91 Stat. 1634, which appears as 5 USCS
§ 903 note, which transferred all functions of the Office of Management and Budget and the Director thereof relating to
the Committee Management Secretariat to the Administrator of General Services, effective Nov. 20, 1977, as provided by
section 1 of Ex. Or. No. 12024 of Dec. 1, 1977, 42 Fed. Reg. 61445, which appears as a note to § 2 of this act.

The bracketed words "Director of the Office of Personnel Management" are inserted in subsec. (d)(1) of this section,
because, all functions vested by statute in the Civil Service Commission, except as otherwisé specified, were transferred

“to the Director of the Office of Personnel Management by Reorg. Plan No. 2 of 1978, 43 Fed. Reg. 36037, 92 Stat. 3784,
located at 5 USCS § 1101 note, effectivé Jan. 1, 1979, as provided by Ex. Or. No. 12107 of Dec. 28, 1978, § 1-102, 44
Fed. Reg. 1055, located at 5 USCS § 1101 note.

Amendments:

1980. Act Dec. 12, 1980 (effective 60 days after enactment on 12/12/80, as provided by § 3 of such Act, which appears
as 5 USCS § 3102 note), in subsec. (d)(1), in subpara. (A), deleted "and" following the semicolon, in subpara. (B),
substituted "; and" for the concluding period, and added subpara: (C).

Other provisions:
GS 16-18 pay rates. Act Nov. 5, 1990, PL. 101-509, Title V, § 529 [Title I, § 101(c) (e)], 104 Stat. 1442, which
appears as 5 USCS § 5376 note, provides for the construction of references to rates of pay for GS 16-18 employees..

NOTES:

Related Statutes & Rules:
This section is referred to in 5 USCS § 568.
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Reseafch Guide:
Am Jur: )
78 Am Jur 2d, War § 51

Annotatxons _
Construction and apphcatlon of Federal Advnsory Commmee Act (5 U S.CA. App 2§8.1-15 [5 USCS Appx §§ 1-15}].
160 ALR Fed 483. : ) :

" Law Review Articles:

Tuerkheimer. Veto by Néglect The Federal Advisory Comm1ttee Act. 25 Am UL Rev 53 1975.

Kello. Drawing the curtain on open government?- In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345. » _ S : o ‘
Perrit; Wilkinson. Open Advisory Committees and the Political Process: The Federal Advisory Committee Act After
Two Years. 63 Geo LJ 725, 1975.

The Federal Advisory Committee Act. 10 Harv J Legis 217, 1973.

Interpretive Notes and Decisions:

Federal Advisory Committee Act provides for 3 separate sources of review to insure that network of federal advisory
committees is operating as effectively and efficiently as possible; first source of review is Congress itself under FACA §
5(a), second source is Director of Office of Management and Budget under authority of-§ 7(b), and third is head of federal
agency utilizing advisory committee who monitors performance of committee under authority of § 8. Metcalf v National
Petroleum Council (1977, App DC) 180 US App DC 31, 553 F2d 176, 7 ELR 20218.

8 of 16 DOCUMENTS
UNITED STATES CODE SERVICE
.. Copyright (c¢) 2006 Matthew Bender & Company, Inc.,
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“+++ CURRENT THROUGH PL. 109-242, APPROVED 7/ 19/2006 *kk
TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX _
-FEDERAL ADVISORY COMMITTEE ACT
GO TO CODE ARCHIVE DIRECTORY FOR THIS J URISDICTiON
S USCS Appx § 8
§ 8. Responsibilities of agency heads; Advisory Committee Management Officer, designation
(a) Each agency head shall establish uniform administrative guidelines and management controls for advisory commlttees

established by that agency, which shall be consistent with directives of the Director [Administrator] under section 7 and
section 10. Each agency shall maintain systematic information on the nature, functions, and operations of each advisory
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committee within its jurisdiction.

(b) The head of each agency which has an adv1sory commlttee shall designate an Advnsory Committee Management
~Officer who shall—
(1) exercise control and supervision over the estabhshment, procedures and accomphshments of adv1sory committees
established by that agency; :
(2) assemble and maintain the reports, records, and other papers of any such committee during its existence; and
(3) carry out, on behalf of that agency, the provisions of section 552 of title 5, United Statés Code, with respect to such
reports, records, and other papers.

HISTORY: :
(Oct. 6, 1972, PL. 92-463, § 8, 86 Stat. 773.) *

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:

The bracketed word "Administrator”, referring to the Administrator of General Services, is inserted in subsec. (a) of this
section on the authority of Reorg. Plan No. | of 1977, § 5F, 42 Fed. Reg. 56101, 91 Stat. 1634, which appears as 5 USCS
§ 903 note, which transferred all functions of the Office of Management and Budget and the Director thereof relating to
the Committee Management Secretariat to the Administrator 6f Genéral Services, effective Nov. 20, 1977, as pr()vided by
section 1 of Ex. Or. No. 12024 of Dec. 1, 1977, 42 Fed. Reg. 61445, which appears as @ note to § 2 of this act.

NOTES:
" Research Guide:
Annotations:
Construction and application of Federal Advisory Committee Act ( 5 US.CA. App 2 §§ 1 15 [5 USCS Appx §§ 1-15].
160 ALR Fed 483.

Law Review Articles:

Kello Drawing the curtain on open government? In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345.

Interpretive Notes and Decisions:

Federal Advisory Committee Act provides for 3 separate sources of review to insure that network of federal advisory
committees is operating as effectively and efficiently as possible; first source of review is Congress itself-under FACA §
5(a), second source is Director of Office of Managemient and Budget under authority of § 7(b), and third is head of federal
agency utilizing advisory committee who monitors performance of committee under authority of § 8. 'Metcalf v National
Petroleum Council (1977, App DC) 180 US App DC 31, 553 F2d 176, 7 ELR 2021 8.

Nonprofit public interest law center may not sue American Bar Assocnatlon Standing Commmee under § 8(b) of
Federal Adv1sory Committee Act (5. USCS Appx I), where Committee might be advisory committee by reason of its
assistance to President and Justice Department through review and rating of possible federal Judgeshlp nominees, because
Act authorizes private cause of action against government but not against private preexisting group advising government.
Washington Legal Foundation v American Bar Asso. Standing Committee on Federal Judiciary (1986, DC Dist Col) 648
F Supp 1353.
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TITLE 5. GOVERNMENT ORGAN IZATION AND EMPLOYEES |
TITLE 5—APPENDIX
FEDERAL ADVISORY COMMITTEE ACT

GO TO CODE ARCHIVE DIRECTORY FOR-THIS JURISDICTION
S5USCSAppx § 9
§ 9. Establishment and purpose of advisory committées; publicaﬁon in Federal Register; chart;:r: filing, c()ntents,. copy

(a) No advisory committee shall be established unless such establishment is—

(1) specifically authorized by statute or by the President; or

(2) determined as a matter of formal record, by the head of the agency involved after consultation with the Director
[Administrator], with timely notice published in the Federal Register, to be in the public interest in connection with the
performance of duties imposed on that agency by law.

(b) Unless otherwise specifically provided by statute or Presidential directive, advisory committees shall be utilized solely
for advisory functions. Determinations of action to be taken and policy to be expressed with respect to matters upon '
which an advisory committee reports or makes recommendations shall be made solely by the President or an officer of
the Federal Government. -

(c) No advisory committee shall meet or take any action until an advisory committee charter has been filed with (L) the
Director [Administrator], in the case of Presidential advisory committees, or (2) with the head of the agency to whom any
advisory committee reports and with the standing committees of the Senate and of the House of Representatives having
legislative jurisdiction of such agency. Such charter shall contain the following information:

(A) the committee's official designation;

(B) the committee's objectives and the scope of its actwnty,

(C) the period of time necessary for the committee to carry out its purposes;

(D) the agency or official to whom the committee reports;

(E) the agency responsxble for providing the necessary support for.the committee; .

* (F) a description of the duties for which the committee is respons1ble and, if such dutles are not solely adv1sory,

specification of the authority for such functions;

(G) the estimated annual operating costs in dollars and man-years for such commlttee

(H) the estimated nuriibér and frequency of committee meetings;

() the committee's termination date, if less than two years from the date of the commlttee s establishment; and

10)] the date the charter 1s'ﬁled '

A copy of any such charter shall-also be furnished to the Library of Congress.

HISTORY:
(Oct. 6, 1972, PL. 92-463, § 9, 86 Stat. 773.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:
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The bracketed word "Administrator" referring to the Administrator of General Services, is inserted in subsecs. (a)(2)

- and (c) of this section on the authonty of Reorg. Plan No. 1 of 1977, § 5F, 42 Fed. Reg. 56101, 91 Stat. 1634, which
appears as 5 USCS § 903 note,. which transferred all functions of the Ofﬁce of Management and Budget and the Director
thereof relatmg {0, the Comnnttee Management Secretarlat to the Admlnlstrator of General Servxces effective Nov. 20,
1977, as provided by section 1 of Ex. Or. No. 12024 of Dec. 1, 1977, 42 Fed Reg 61445 whxch appears as.a note to §2
of this act.

NOTES:
Research Guide:
Annotations:
Construction and application of Federal Advisory Committee Act (5 U.S.C.A. App. 2 §§ 1-15 [5 USCS Appx §§ 1-15].
160 ALR Fed 483. .

Law Review Atrticles:

Tuerkheimer. Veto by Neglect: The Federal Advisory Commmee Act 25 Am U L Rev 53, 1975.

Kello. Drawing the curtain on open government? In defense of the Federal Adv1sory Committee Act. 69 Brook L Rev
345.

Perritt; Wilkinson. Open Advisory Commlttees and the Political Process: The Federal Advisory Committee Act After
Two Years. 63 Geo L J 725, 1975.

The Federal Advisory Committee Act. 10 Harv J Legis 217 1 973

Interpretive Notes and Decxsnons
1. Generally 2. Function of committee 3. Effect of fallure to comply with formation requirements 4. Judicial review

1. Generally

Before advisory committee can begin to function, it must be formally chartered in accordance with § 9(c) of Federal
Advisory Committee Act and charter must contain, inter alia, information concerning committee's objectives and scope of
its operations and duties; committees are chartered to one federal agency although such committee can serve as advisory
committee to other federal agencies. Metcalf v National Petroleum Counczl (1977, App DC) 180 US App DC 3 1 553 F2d
176, 7 ELR 20218.

2. Function of committee

Presence of retired Supreme ‘Court Justice and actlve circuit Judge on adv1sory commnttee charged w1th 1nvest1gatmg
and submlttmg report on organized crime to. President, did not prevent committee from performmg its functions since
inter alia, (1) judges' presence did not prevent committee from conductmg hearings, preparing reports or making
recommendations for leglslatlon (2) committee does, not prosecute, indict, or, leglslate and (3) while committee was
empowered to issue subpoenas, enforcement of subpoenas was reserved to courts; that committee member is a Judge does
not inhibit use of powers imposed on members, or excuse duty to submit advisory report, ability to make findings and
recommendatlons would be the same in absence of any Judge s pamc1pauon Inre Preszdents Comm'n on Orgamzed
Cnme etc. (1986, CA3 NJ) 783 F2d 370. '

Advisory committee exists to advise and not to decide: Metcalf v National Petroleum Council (1977, App DC) 180
US App DC 31, 553 F2d 176, 7 ELR 20218.

‘Under 5 USCS Appendix I § 9(b) advisory committee may be utilized sdlely for advisory functions but under 75
USCS § 776(a) Department of Energy may be able to use advisory committee to perform some operational tasks such as
drafting of National Energy Policy Plan pursuant to 42 USCS § 7321. (1981) 60 Comp Gen 386.

3. Effect of failure to comply with formation requirements

When federal agency utilizes advisory committee for purpose of obtaining advice, agency must charter and establish
committee in compliance with provisions of § 9 of Federal Advisory Committee Act; however, failure to comply with
such requirements cannot be employed as subterfuge for avoiding public access requirements. Food Chemical News, Inc.
v Davis (1974, DC Dist Col) 378 F Supp 1048. '
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-4, Judicial review

Decrsron of whether advrsory committee, termmated by § 14 of Federal Advisory Commrttee Act should be re— ’
established'is drscretlonary ‘with partrcular admrmstratlve agency and cannot be revrewed by drstrrct court Htatt Grain &
Feed, Inc. v Bergland (1978, DC Kan) 446 F Supp 457, 11 Envt Rep Cas 1 961 affd (1979 CAIO Kan) 602 F2d 929, cert
den (1980)444 US'1073, 62 L Ed 2d 755, 100 S Ct 1019.
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TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX
FEDERAL ADVISORY COMMITTEE ACT

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
5 USCS Appx § 10

§ 10. Advisory committee procedures; meetings; notice, publicaﬁon in Federal Régiéter; reg'ulatbion»s; minutes;
certification; annual report; Federal officer or employee, attendance

(a) (1) Each advisory committee meeting shall be open to the public. ' -

(2) Except when the President determines otherwise for reasons of national security, timely notice of each such meeting
shall be published in the Fedéral Register, and the Director [Admmrstrator] shall prescribe regulatlons to provide for other
types of public notice to insure that all interested persons are notified of such meeting prior thereto.

(3) Interested persons shall be permitted to attend, appear before, or file statements with any advrsory commlttee subject
to such reasonable rules or regulatrons as the Director [Admmlstrator] may prescrrbe

(b) Subject to section 552 of title 5, United States Code, the records, reports, transcrrpts tinutes, appendrxes workmg
papers, drafts, studies, agenda, or other documents ‘which were made available to or prepared for or by each advrsory
committee shall be available for public inspection and copying at a single location in the offices of the advisory committee
or the agency to which the advisory committee reports until the advisory committee-ceases to exist.-

(c) Detailed minutes of each meeting of each advisory committee shall be kept and shall contain a record of the persons
present, a complete and accurate déscription of matters discussed and conclusions reached, and copies of all reports
received, issued, or approved by the advrsory committee. The accuracy of all minutes shall be cemﬁed to by the chanrman
of the advisory committee.

(d) Subsections (a)(1) and (a)(3) of this section shall not apply to any portion of an advrsory committee meetmg where
the President, or the head of the agency to which the advisory committee reports, determines that such pomon of such
meeting may be closed to the public in accordance with subsection (c) of section 552b of title 5, United States Code. Any
such determination shall be in writing and shall contain the reasons for such determination. If such a determination is
made, the advisory committee shall issue a report at least annually setting forth a summary of its activities and such related
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matters as would be informative to the public consistent with the policy. of section 552(b) of title 5, United States Code.

(e) There shall be designated an officer or employee of the Federal Government to chair or attend each meeting of each
advisory committee. The officer or employee so designated is authorized, whenever he determines it to be in the public
1interest; to ddjourn’ any such meeting. No advrsory commlttee shall conduct any meetmg in the absence of that ofﬂcer or

employee: - ' ‘ :

®) Advisory committees shall not hold any meetings except at the call-of, or with the advance approval of, a-designated
officer or employee of the Federal Government, and in the case of advisory committees (other than Presidential advisory
. commrttee) with an agenda approved by such ofﬁcer or employee

HISTORY
(Oct. 6, 1972 PL. 92—463 § lO 86 Stat 774 Sept. 13, 1976, PL. 94—409 §5(C) 90 Stat 1247)

HISTORY; ANCILLARY LAWS AND D[RECTIVES

Explanatory notes: . .

- The bracketed word "Administrator” reférring to the Administrator of General Services, is inserted in subsec. (a)(2) and
(3) of this section on the authority of Reorg. Plan No. 1'0f 1977, § 5F, 42 Fed: Reg. 56101, 91-Stat. 1634, which appears
as 5 USCS § 903 note, which transferred all functions of the Office of Management and Budget and the Director thereof
relating to the Committee Management Secretariat to the Administrator of General Services, effective Nov. 20, 1977, as
provided by section 1 of Ex. Or. No 12024 of Dec 1,1977, 42 Fed. Reg. 61445, which appears as a note to § 2 of this act.

Amendments

1976. Act Sept. 13 (effectrve 180 days after enactment on 9/ 13/76, as provrded by §6 of such Act, which appears as: 55
.. USCS § 552b note), 1976, in subsec. (d), substrtuted the first sentence for the one which read: "Subsectrons (a)(1) and
(a)(3) of this section shall not apply to any advrsory commrttee meetmg which the President, or the head of the agency.
to which the advisory commrttee reports determrnes is concerned thh matters listed in section 552(b) of title 5, United
States Code.".

NOTES:
Related Statutes & Rules:

This section is referred to in 5 USCS § 566; 15 USCS § 4806; 19 USCS § 2155, 2605; 20 USCS § 9011; 30 USCS §
-1229: 42 USCS §§ 6273, 7704; 46 USCS §§ 4508, 9307, 49 USCS § 30306.

Research Guide:
Federal Procedure;
15 Fed Proc L Ed, Freedom of Informatron §8§ 38: 19,20.

Am Jur: ‘
37A Am Jur 2d, Freedom of Information Acts § 35.

Annotations:
Construction and application of Federal Advrsory Committee Act (5 U.S.C.A. App 2881- 15 [5 USCS Appx §§ 1-15].
160 ALR Fed 483.

Law Review Articles:

Kello. Drawing the curtain on open government" In defense of the Federal Advisory Committee Act. 69 Brook L Rev.
345.

Perritt; Wilkinson. Open Advisory Committees and the Political Process: The Federal Advisory Committee Act After
Two Years. 63 Geo L J 725, 1975. '

The Federal Advisory Committee Act. 10 Harv J Legis 217, 1973.

Interpretive Notes and Decisions:
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1. Generally 2. Closed meetings 3. Relationship with Freedom of Information Act

1 Generally

Under Federal Advisory. Commlttee Act Congress has determmed snmply that when federal executlve official: utlhzes
advisory committee to assist him in discharging his responsibilities, in most instances he must do so openly and publicly;
advisory committee has no First Amendment right to have administrator keep its communications secret. Center for Auto
Safety v Cox (1978, App DC) 188 US App DC 426,-580.F2d 689.

Even if Federal Advisory Comirifte¢ Act's féquirements that agency representatlve approve agenda of advisory "~
committee meeting as well as § 2's hortatory language that all matters ander advisory comnmittee's consideration shiould
be determined by official, agency, or officer forbid advisory committee from taking any action not approved by agency
representative and not included in committee's agenda it does not mean that agency administrator or representatlve ‘had
duty to intervene to prevent committee from voting on resolution not: on agenda. Claybrook v Slater (1997, App DC) 324
US App DC 145, 111 F3d 904 (criticized in Taylor v FDIC (1997, App DC) 328 US App DC 52, 132 F3d 753)..

Two separate "informal” meetings with consumer and distilled spirits industry representatives relative to drafting
proposed regulations of Bureau of Alcohol, Tobacco and Firearms of Treasury Department on ingredient labeling of
distilled spirits were meetings of "advisory committees" used.by, director of bureau to obtain advice within the meaning
of Federal Advisory Committee Act and therefore "open to the public”. Food Chemical News, Inc. v Davis (1974, DC.
Dist Col) 378 F Supp 1048. ; . P :

Court has no authority to order federal officials to convene Energy Conservation Advisory Committee and Solar
Energy Advisory Committee specific number of times, or to direct committees themselves to issue reports to federal
officials, addressing their recommendations to Solar Energy and Energy Conservation Bank, since Federal Advisory
Committees, pursuant to § 10(f) may meet only at call of designated officer or employee of Federal Government, who is
not required to call meetings if he does not wish to, and since there is no basis for court to direct meetings, there is also
no basis to direct committees to report on their activities, since activities and reports thereon are for agency to request or
not, as case may be. Dabney v Reagan ( 1982, SD NY) 559 F Supp 861.

Preliminary injunction is granted to prevent President's Task Force on National Health Care Reform from conductmg
meetings in violation of Federal Advisory Committee Act (FACA) (5 USCS Appx §§ 1 et seq.), but §§ 10(a)(1), 10(a)(3),
and 10(c) are not applicable to meetings held for purpose of formulating advice and recommendations for President;
because First Lady (chairperson of task force) is not federal officer or employee, making task force subject to FACA
under § 3(2), but forced exposure of "recommendation” meetings under FACA provisions is unconstitutional as violation
of separation of powers principles. Association of Am. Physicians & Surgeons v Clinton (1993, DC Dist Col) 813 F Supp
82, 21 Media L R 1225, revd, remanded (1993, App DC) 302 US App DC 208, 997 F2d 898, 21 Media L R 1705.

Nonprofit corporation is not entitled to records pertaining to costs of interdepartmental working group of health-care
reform task force, where records were intended to help Congress in its oversight function, because such records are not
within scope of § 10(b) of the Federal Advisory Committee Act and because nothing in statute or regulations creates right
of public access to such records. Association of Am. Physicians & Surgeons v Clinton (1994, DC Dist Col) 879 F Supp
103, dismd (1994, DC Dist Col) 879 F Supp 106.

- 2. Closed meetings

Examination of legislative history of Federal Advisory Committee Act clearly indicates that although standard of
openness and public inspection was to be applied liberally, it was intention of Congress to provide for closed delibérations
under certain conditions, one of which is stated FACA § 10(d). Aviation Consumer Action Project v Washburn (1976,
App DC} 175 US App DC 273, 535 F2d 101.

Broad application of FACA § 10(d) exemptlon to include all deliberative conversations to committee meetings is
clearly contrary to Congressional intent and policy of Federal Advisory Committee Act. Nader v Dunlop (1973, DC Dist
Col) 370 F Supp 177.

Agency's failure to charter and establish advisory committee in compliance with all terms of Federal Advisory
Committee Act cannot be employed as subterfuge for avoiding public access requirements of FACA § 10. Food Chemical
News, Inc. v Davis (1974, DC Dist Col) 378 F Supp 1048.

D
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5 USCS Appx § 10

Plaintiff whose request for transcript of advisory committee meetings, which were not open to public as required by
FACA § 10, was denied, has standing to sue for their productxon Center for Auto Safety v Tiemann (1976, DC Dist Col)
414 F Supp 215, remanded (1978, App DC) 1 88 Us App DC 426 580 F2d 689.

Environmental group's challenge to, EPA's refusal to open to public meetings of Governors' Forum on Environmental
Management is denied, where forum made’ up of 9 state governors meets to help coordinate state and federal efforts to
maintain clean and safe drinking water, because, even though forum was established to advise or assist EPA, it is not
“advisory committee" subject; to public meeting requirements of:5 USCS Appx §§ 9 and 10 since governors also act
operationally as independent chief executives in partnership with federal agency. Natural Resources Defense Council v
EPA (1992, DC Dist Col) 806 F Supp 275.. -

3. Relationship with Freedom of Information Act '

While extent to which exemption 5 of FOIA (5 USCS § 552(b)(5)) must be given effect in context of Federal Advisory
Committee meetings is undecided, mere disclosure of intra-agency memorandum to advisory:-committee did not have
effect of making such memorandum public information to which exemption 5 was inapplicable. Aviation Consumer
Action Project v Washburn (1976, App DC) 175 US App DC 273, 535 F2d 101.

Section renders disclosure provisions of FOIA applicable to advisory committees and designates each committee
as appropriate repository for its own record; it does not impose upon President or office of administration special
responsibility to"guide document requests. National Sec. Archive v Archzvzst of United States ( 1 990 App DC) 285 us
App DC 302 909 F2d 541,17 Media L R 2265.

Agency is generally obllgated under § lO(b) of Federal Advxsory Comm1ttee Act (FACA) to make avallable for
public inspection and copying all materials that were made available to or prepared for or by an adv1sory committee, and,
except for materials agency reasonably believes to be exempt from disclosure pursuant to FOIA, member of public need
not request disclosure in order for FACA materials to be made available. Food Chem. News v Department of Health &
Human Servs. (1992, App DC) 299 US App DC 25, 980 F2d 1468, 21 Media L R 1057.

Member of advisory committee who had all necessary security clearances was entitled to information under FACA
that was reviewed and relied upon by committee during its deliberations, even if that information might have been
withheld from public pursuant to FOIA exemption. Cummock v Gore (1999, App DC) 336 US App DC 347, 1 80 F3d 282

While Federal Advisory Committee Act does not contain same express provision of Freedom of Information Act
placing burden of proof on agency to sustain action under 5 USCS § 552(b), underlying policy considerations are identical
and burden of proof is on.advisory committee to support claimed exemption by substantial justification and explanation
of basis of claim, not merely by conclusory assertions; Defense Advisory Committee on Women in the Services is
not "agency” and matters before it are, therefore, not "inter-agency" within meaning of 5 USCS § 552(b) exception to
openness of advisory committee meetings under FACA § 10(d). Gates v Schlesinger (1973, DC Dist Col) 366 F Supp
797.

Newsletter reportér is not-entitled to preliminary injunction preveriting meetings of Advisory Committee on Food and
Drug Administration until drafts, working papers, and other documents are publicly released under Federal Advisory
Committee Act (5 USCS Appx §§ I et seq.), where Committee notified reporter to refer all document requests to HHS's
Freedom of Information Office, because Committee properly interprets 5 USCS Appx § 10(b), which ‘makes advisory
committee documents "subject to" 5 USCS § 552 (FOIA), as incorporating FOIA procedures as well as FOIA exemptions.
Food Chemical News v Advisory Committee on Food & Drug Admin. (1991, DC Dist Col) 760 F Supp 220, affd, clarlﬁed
(1992, App DC) 299 US App DC 25, 980 F2d 1468, 21 Media L R 1057.
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TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX .. 4
FEDERAL ADVISORY COMMITTEE ACT

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION -
SUSCS Appx § 11
§ 11. Availability of trahscriptsi "agency proceeding"

(a) Except where prohibited by contractual agreements entered into prior to the effective date of this Act, agencies and
advisory committees shall make available to any person, at actual cost of dupllcatlon coples of transcnpts of agency
proceedmgs or advisory cominittee meetings. -

(b) As used in this sectlon agency proceedmg means any proceeding as defined in section 551(12) of title 5, United
States Code. '

" HISTORY:
(Oct. 6, 1972, PL. 92-463, § 11, 86 Stat. 775.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:
"The effective date of this Act", referred to in this section, is 90 days following the enactment of Act Oct. 6, 1972, PL
92-463, as provided by § 15 of such Act.

NOTES:
Related Statutes & Rules:
This section is referred to in 15 USCS § 4806; 19 USCS §§ 2155, 2605; 20 USCS § 9011; 42 USCS § 6273.

Research Guide: .
Federal Procedure:
15 Fed Proc L. Ed, Freedom of Information §§ 38:19, 20.

Am Jur:
37A Am Jur 2d, Freedom of Information Acts § 35.

Annotations:
Construction and application of Federal Advisory Committee Act (5 U.S.C.A. App. 2 §§ 1-15 [5 USCS Appx §§ I- 15])
160 ALR Fed 483.

Law Review Articles:
Kello. Drawing the curtain on open government? In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345.
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TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX
FEDERAL ADVISORY COMMITTEE ACT

‘GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
5 USCS Appx § 12
§ 12. Fiscal and administrative-provisions; recordkeeping; audit; agency 'support services -

(a) Each agency shall keep records’as will fully disclose the disposition of any funds which may be at the disposal of
its advisory committees and the nature and extent of their activities. The General Services Administration, or such other
agency as the President may designate, shall maintain financial records with respect to Presidential advisory committees.
The Comptroller General of the United States, or any of his authorized representatives, shall have access; for the purpose
of audit and examination, to any such records.

(b) Each agency shall be responsible for providing support services for each advisory committee established by or
reporting to it unless the establishing authority provides otherwise. Where any such advisory committee reports to more
than one agency, only one agency shall be responsible for support services at any one time. In the case of Presidential
advisory commiittees, such services may be provided by the General Services Administration. .

HISTORY
(Oct. 6, 1972, PL. 92-463, § 12, 86 Stat. 775.)

NOTES:
Related Statutes & Rules:
This section is referred to in 20 USCS § 9011.

Research Guide:

Annotations: .
Construction and application of Federal Advisory Committee Act (5 U.S.C:A. App. 2 §§ 1-15 [5 Uuscs Appx §§ 1-15].

160 ALR Fed 483.

Law Review. Articles:
. Kello. Drawing the curtain on open government? In defense of the Federal Advisory Commlttee Act. 69 Brook L Rev
345.

Interpretive Notes and Decisions:

Plaintiff whose request for transcript of advisory committee meetings was denied, has standing to sue for their
production. Center for Auto Safety v Tiemann (1976, DC Dist Col) 414 F Supp 215, remanded (1978, App DC) 188 US
App DC 426, 580 F2d 689.
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TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX
FEDERAL ADVISORY COMMITTEE ACT

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
5 USCS Appx § 13
§ 13. Responsibilities of Library of Congress; reports and background papers; depository

Subject to section 552 of title 5, United States Code, the Director [Administrator] shall provide for the filing with the
Library of Congress of at least:eight copies of each report made by every advisory committee and, where appropriate,
background papers prepared by consultants. The Librarian of Congress shall establish a deposﬁory for such- reports and
papers where they shall be available to public inspection and use.

HISTORY:
(Oct. 6, 1972, PL. 92~ 463 § 13,.86 Stat. 775.)

mSToRY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:

The bracketed word "Administrator”, referring to the Administrator of General Services, is inserted in this section on
the authority of Reorg. Plan No. 1 of 1977, § SF, 42 Fed. Reg. 56101, 91 Stat. 1634, which appears as 5 USCS § 903
note, which transferred all functions of the Office of Management and Budget and the Director thereof relating to the
Committee Management Secretariat to the Administrator of General Services, effective Nov. 20, 1977, as provided by

section 1 of Ex. Or. No. 12024 of Dec. 1, 1977, 42 Fed. Reg. 61445, which appears as a note to § 2 of this act.

NOTES:
Research Guide:
Am Jur:
54 Am Jur 2d, Monopolies, Restraints of Trade, and Unfair Trade Practices § 224.

Annotations:
Construction and application of Federal Advisory Committee Act (5 U.S.C.A. App. 2 §§ 1-15 [5 USCS, Appx §§ 1-15]).
160 ALR Fed 483.

Law Review Atrticles:

Kello. Drawing the curtain on open government? In defense of the Federal Advisory Committee Act. 69- Brook L Rev
345.
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TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—~APPENDIX ~
FEDERAL ADVISORY COMMITTEE ACT"

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
5 USCS Appx § 14
§ 14. Termination of advisory committees; renewal; continuation

(a) (1) Each adv1sory committee whrch is in existence on the effective date of this Act shall terminate not later than the
expiration of the two-year period following such effective date unless— - -

-(A) in the case of an advisory committee established by the President or an officer of the:Federal Government, such
advrsory committee is-renewed by the President or that officer by approprrate action prior to the exprratron of such two-
year period; or » :

(B) in the case of an advrsory committee established by an Act of Congress, its duratron is otherwrse prov1ded forby -
law.

(2) Each advisory committee estabhshed after such effective date shall: termrnate not later than the expiration of the
two-year period beginning on the date of its establishment unless— : .

(A) in the case of an advisory committee established by the President or an officer of the Federal Government such
advisory committee is renewed by the President or such officer by appropriate action prior to‘the énd of such petiod; or

(B) in the case of an advisory committee established by an Act of Congress, its duration is ‘otherwise provided for by
law. : ' ’ .

(b) (1) Upon the renewal of any advisory committee, such advisory committee shall file a charter in accordance with
section 9(c).

(2) Any advisory committee established by an Act of Congress shall file a charter in accordance with such section upon
the expiration of each successrve two -year period followmg the date of enactment of the Act establrshrng such advisory
committee. : : s

(3) No advisory-committee requrred under this subsection to file-a charter shall take any actron (other than preparatron
and ﬁhng of such charter) prior to the date on which such charter is ﬁled

(c) Any adv1sory commnttee which is fenewed by the President or dny officer of the Federal Government may be continued
only for successive two-year periods by appropriate action taken by the President or such officery prror "to the date on
which such advisory committee would otherwise terminate. -

HISTORY:
(Oct. 6, 1972, PL 92—463 § 14, 86 Stat. 776.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
References in text:

"The effective date of this Act", referred to in this section, is 90 days followmg the enactment of Act Oct. 6, 1972, PL
92—463 as provided by § 15 of such Act.
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Other provisions:

Ex. Or. No. 11827 (superseded). Ex Or. No. l 1827 of Jan. 4, 1975 40 Fed. Reg. 1217, which formerly appeared as
a note to this section, was superseded by Ex; Or. No..11948 of Dec: 20; 1976, 41 Fed Reg. 55705. The superseded note
provided for the continuance of certain Federal adv:sory committees. -

Ex. Or. No. 11948 (superseded). Ex-: Or No.:11948.of Dec: 20, 1976 41, Fed. Reg 55705, as amended by Ex. Or. No.
12007 of Aug. 22, 1977, 42 Fed. Reg. 42839; Ex. Or: No. 12029 of Dec. 14, 1977, 42 Fed. Reg. 63631, formerly set out
as a note under this section, was superseded by Ex. Or. No. 12110 of Dec. 28, 1978, 44 Fed. Reg. 1069. The superseded
note provided for the continuance of certain, Federal advisory. committees:

Termination of certain Presudentlal advnsory committees. Ex. Or. No. 12007 of Aug 22 1977, 42 Fed. Reg. 42839
provided:

"By virtue of the authonty vested in me by the Constltutlon and: statutes of the United States of America, and as
President of the United States of America, in order to-terminate certain advisory committees in accordance with the
provisions of the Federal Advisory Committee Act (5 U.S.C. App.), it is hereby ordered as follows:

- "Section 1. (a) The Citizens! Advisory Council on the -Status of Women: is terminated. .
"(b) Executive Order No. 11126 of November 1, 1963, as amended by Executive Order No. 11221 of May 6, 1965 [42
USCS § 2000e note), is further amended as follows:
“(1) Subsection (5) of Section 102 is revoked.
"(2) Section 103, in order to delete a reference to the Council, is amended to read as follows: .
'Annually the Committee shall transmit a report to the President concerning the status of women.'
- "(3) Part I1 is revoked.
"(4) The second sentence of Sectlon 301 in order to, delete references to the Councnl is amended to read as follows

"To the extent practical and to-the extent permitted by law (1) all Executive agencies shall cooperate with the Commlttee
and furnish it such information and: assistance as may be necessary for the performance of its functions, and (2) the-
Secretary of Labor shall furnish staff, office space, office facilities and supplies, and other necessary assistance, facnlmes
and services for the Committee.!

"Sec. 2. (a) The Citizens' Advisory Comrnlttee on Environmental Quahty is termmated

"(b) Part II of Executive Order No..11472 of May 29, 1969, as amended by paragraphs (7) and (8) of Section 4 of
Executive Order No. 11514 of March 5 1970 [42 USCS § 4321 note], is revoked.

. "Sec..3. (a) The Advisory Council for Minority Enterprise is terminated.

"(b) Sectlon 2 of Executive Order No. 11625 of October 13, 1971 [I5 USCS § 631 note], is revoked.
. “"Sec. 4. (a) The Consumer Advisory Council is terminated.

"(b) Executive Order No. 11583 of February 24, 1971 [20 USCS § 887d note] is amended as follows:

"(1) The second sentence of subsection (b)(1) of Section 2 is amended by deleting ‘(including the Consumer Advisory
Council established in section 5 of this order)'".
"(2) Section § is revoked.

“Sec. 5. (a) The President's Advisory Board on International Investment is terminated.

"(b) Executive Order, No. 11962 of January 19,1977 [22 USCS § 3107 note] is revoked.

“Sec. 6. Subsections (a), (g), (1), and (j) of Section 1 of Executive Order No. 11948 of December 20, 1976 [formerly set
out.as a note to this.section], which extended the above advisory committees.until December 31, 1978, is superseded.".

Quetico-Superior Committee terminated. Ex. Or. No. 12029.of Dec. 14, 1977, 42 Fed. Reg. 63631 provided:

"By virtue of the authority vested in me by the Constitution and statutes of the United States of America, and as
President of the United States of- America, in order to terminate an advisory committee in accordance with the provisions
of the Federal Advisory Committee Act (5 U:S.C. App.), it is hereby ordered as follows:

“Section 1. (a) The Quetico~-Superior Committee is terminated.

"(b) Executive Order No. 11342, as amended, is revoked.

“Sec. 2. Subsection (e) of Section 1 of Executive Order No. 11948 of December 20, 1976 [formerly set out as a note

- under this section], which extended the above advisory committee until December 31, 1978, is superseded.”.

Ex. Or. No. 12110 (superseded). Ex. Or. No. 12110 of Dec. 28, 1978, § 1-104, 44 Fed. Reg. 1069, formerly set out
as a note to this section, was superseded by Ex. Or. No. 12258 of Dec. 31, 1980, 45 Fed. Reg. 1251. It provided for
continuance of certain Federal advisory committees. '

Advisory Committee on Small and Minority Business Ownership. Ex. Or. No. 12190 of Feb. 1, 1980, 45 Fed. Reg.

. 7773 (15 USCS § 636 note), provided that the Advisory Committee-on Small and Minority Business Ownership shall
terminate on December 31, 1980.
State Planning Council on Radioactive Waste Management. Ex. Or. No. 12192 of Feb. 12, 1980, 45 Fed. Reg. 9729

027557



S USCS Appx § 14

set out as an Other provisions note to 42 USCS § 2021, provided that the State Planning Council on Radioactive Waste
Management "shall terminate thirty days after it transmits its final report to the President, but inno event shall lt termrnate
* later than eighteen months after the effective date of this Order."

Section 1-101(h) of Ex. Or. No. 12258 (revoked). Ex. Or. No. 12258 of Dec. 31, 1980, § 1-101(h),'46 Fed: Reg 1251;
as‘amended by Ex. Or. No: 12271 of Jan. 15, 1981, 46 Fed. Reg. 4677; Ex. Or: No. 12299 of March 17;:1981; 46 Fed.
Reg. 17751, formerly classified as a note to this section, was revoked by Ex. Or. No. 12336 of Dec. 21, 1981, '§4(a); 46

— — ———Fed-Reg~62239;-which*appears-as-42-USC5-§2 2000enote-tprovided-for- further‘contrnuanceof‘Presrdent‘sﬂdvrsory—— -
Committee for Women.

Termination of certain-Federal advrsory commlttees. Ex. Or: No 12305 of May 5; 1981, 46 Fed. Reg 25421
provided:

"By the authority vested in me as President by the Constitution of the United States of America, and in accordance with
the provisions of the Federal Advisory Committee Act, as amended [5 U.S.C. App. ] the following Executive Orders
establishing advisory committees, are hereby revoked and the committees terminated:

"(a) Executive Order No.'12059 of May 11, 1978, as amended, establrshmg the’ Umted States Circuit Judge Nommatmg
Commission [former 28 USCS § 44 note];

' "(b) Executive Order No. 11992 of May 24, 1977, establishing the Committee on Selection of Federal Judicial Ofﬁcers
{former 28 USCS prec. § 1 note];

"(c) Executive Order No. 12084 of September 27 1978, as-amended by Executive Order 12097 of November 8, 1978
establishing the Judicial Nominating Commission for the District of Puerto Rico [former 28 USCS § 133 note]; and -

"(d) Executive Order No. 12064 of June 5, 1978, estabhshmg the Umted States Tax Court Nomlnatmg Commlssron
[former 26 USCS § 7443note}. " ‘ '

"Subsections (g), (i), (j) and (k) of Section 1-101 of Executive Order No. 12258 [forrner note to this sectron] extendmg
these committees, are also revoked.".

Termination of boards, committees, and commissions. Ex. Or. No 12379 of Aug 17, 1982 47 Fed Reg 36099,
provides:

By the authority vested in me as President by the Constrtutlon and statutes of the United States of America; and to
terminate the establishing authorities for committees that are inactive or no longer necessary, it'is hereby ordered as’
follows:

."Section 1. Executive Order No. 12071, as amended [29 USCS § 1001 note] establlshmg the Presrdents Commrssron
on Pension Policy, is revoked.

“Sec. 2. Executive Order No. 12042 [unclassified], creatlng a Board of Inqurry to Report on Labor Dlsputes Affectmg
the Bituminous Coal Industry in the United States, is revoked.

“Sec: 3. Executive Order No. 12085 [unclassified], creating an Emergency Board to Investlgate a Drspute Between the
Norfolk and Western Railway Company and Certain of Its Employees; is revoked. _

"Sec. 4. Executive Order No. 12132 [unclassified], creating an Emergency Board to Investlgate a Drspute Between the
National Railway Labor Conference and Certain of Its Employeés, is revoked.

“Sec. 5. Executive Order No. 12095 {unclassified], creating an Emergency Board to Investxgate a Dtspute Between W1en
Air Alaska, Inc., and Certain Individuals, is revoked.

- ~"Sec. 6. Executive'Order No. 12159 [unclassified]; creating an Emergency Board to Irivestigate Disputés Between the
Chicago, Rock Island, Pacific Railroad and Peoria Terminal Company and Brothertiobd of Railway, Airline and Steamshrp
Clerks, Freight Handlers, Express and Station Employees; and the United Transportation Union, is revoked. -

"Sec. 7. Executive Order No. 12182 [unclassified], creating an Emergency Board to Investlgate a Dispute Between the
Long Island Rail Road and Certain of Its Employees, is revoked.

"Sec. 8. Executive Order No. 12207 [unclassified], creating an Emergency Board to Investigate a Dispute Between the
Port Authority Trans-Hudson Corporation and Certain of Its Employees, is revoked.

“Sec. 9. Executive Order No. 12262 [29 USCS §-1001 note], establishing an Interagency Employee Benefit Council; is
revoked.

"Sec. 10. Executive Order No. 12275 {20 USCS § 951 note], establishing the Design Liaison Council, is revoked.

"Sec. 11. Executive Order No. 11829, as amended [25 USCS § 640d note], establishing the Hopi-Navajo Land
Settlement Interagency Committee, is revoked. -

"Sec. 12. Executive Order No. 11022, as amended [42 USCS § 3001 note], establrshrng the President's Councrl on
Aging, is revoked.

"Sec. 13. Executive Order No. 12192 [42 USCS § 2021 note], establishing the State Plamng Council on Radioactive
Waste Management, is revoked.
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“Sec. 14. Executive Order No. 12075 {42 USCS § 1450 note], as amended, establishing the Interagency Coordinating
Council, is revoked. .

"Sec. 15. Executive Order No. 11782 [12 USCS § 2281 note] establrshmg the Federal Fmancmg Bank Advrsory
Council, is revoked.

"Sec. 16. Executlve Order No 12089 as amended [15 USCS $ 2401 note] estabhshmg the Natronal Productrvrty
Council, is revoked. :

-“Sec. 17. Executive Order No. 11330, as amended [ 42 USCS prec §.2711note], estabhshmg the Presrdent s- Councrl on
Youth Opportunity, is revoked.

"Sec. 18. Executive Order.No. 11256 [unclassified], establishing the President's Committee on Food and Fiber and
establishing the National Advisory Commission on Food and Fiber, is revoked.
~ "Sec. 19. Executive Order No. 11654-[15 USCS § 278f note], continuing the Federal Fire Council, is revoked.

"Sec. 20. Executive Order No. 12083, as amended [42 USCS § 7101 note], estabhshmg the Energy Coordmatmg
Committee, is revoked.

"Sec. 21. Executive Order No. 12285 as amended and ratlﬁed [50-USCS § 1701 note], estabhshmg the President's
Commission on Hostage Compensation, is revoked.

"Sec. 22. Executive Order.No. 12202, as amended [42 USCS § 5848 note], establrshmg the Nuclear Safety Oversrght
Committee, is revoked.

“Sec. 23. Executive Order No. 12194 [42 USCS § 4321 note], establishing the Radiation Policy Council, is revoked.

"Sec. 24. The Veterans! Federal Coordinating Committee (Weekly Compllatron of Presidential Documents, volume 14,
number 41, page: 1743) [unclassified] is terminated.

"Sec. 25. The President's Council on Energy Efﬁcrency (Weekly Compilation of Presidential Documents, volume 16,
numbers 18 and 30, pages 790 and 1404) [unclassified] is terminated."".

Ex. Or. No. 12399 (superseded). Ex. Or. No. 12399 of Dec. 31, 1982, 48 Fed. Reg. 379, which formerly appeared as a
note to this-section, was superseded by Ex. Or. No. 12435 of Sept..30, 1985, 50 Fed. Reg. 40319. Such note provided for
the continuance of certain federal advisory committees.

Ex. Or. No. 12489 (superseded). Ex. Or. No. 12489 of Sept. 28, 1984, 49 Fed. Reg. 38927, which formerly appeared
as a note to this section,, was superseded by Ex. Or. No. 12534 of Sept. 30, 1985, 50 Fed. Reg. 40319. Such note provided
for continuance of certain federal advisory committees.
~ Ex. Or. No. 12534-(superseded). Ex. Or. No. 12534 of Sept. 30, 1985, 50 Fed. Reg. 40319, which formerly appeared
as a note to this section, was superseded by Ex. Or. No. 12610 of Sept. 30, 1987, 52 Fed. Reg. 36901. Such note provided
for continuance of certain federal advisory committees.

Ex. Or. No. 12610 (superseded). Ex. Or. No. 12610 of Sept. 30, 1987, 52 Fed: Reg. 36901, which formerly appeared
as a note to.this section, was superseded by Ex. Or. No. 12692 of Sept. 29, 1989, 54 Fed. Reg. 40627. Such note provided
for continuation of certain Federal-advisory.committees.

Ex. Or. No. 12692 (superseded). Ex. Or. No. 12692 of Sept. 29, 1989, 54 Fed. Reg. 40627, whrch formerly appeared
as a note to this section, was superseded by § 4 of Ex. Or. No. 12774 of Sept. 27, 1991, 56 Fed. Reg. 49836. Such note
provided for continuation of certain Federal advisory committees.

Ex. Or. No. 12774 (superseded). Ex. Or. No. 12774 of Sept. 27, 1991, 56 Fed. Reg. 49835, which formerly appeared
as a note to this section, was.superseded by Ex. Or. No. 12869 of Sept. 30, 1993, 58 Fed. Reg 51 751, effective Sept. 30,
1993. It provided for continuance of certain Federal advisory committees.

Termination and limitation of Federal advisory committees. Ex. Or. No. 12838 of Feb. 10, 1993, 58 Fed Reg 8207,
provides:

"By the authority vested in me as President by the Constitution and the laws of the United States of America, mcludmg
the Federal Advisory Committee Act (FACA"), as amended (5 U.S.C. App.), it is hereby ordered as follows:

"Section 1. Each executive department and agency shall terminate not less than one-third of the advisory committees
subject to FACA (and not required by statute) that are sponsored by the department or agency by no later than the end of
fiscal year 1993.

“Sec. 2. Within 90 days, the head of each executive department and agency shall submit to the Director of the Office of
Management and Budget for each advisory committee subject to. FACA sponsored by that department or agency: (a)

a detailed justification for the continued existence, or a brief description in support of the termination, of any advisory
committee not required by statute; and (b) a detailed recommendation for submission to the Congress to continue or
to terminate any advisory committee required by statute. The Administrator of General Services shall prepare such
justifications and recommendations for each advisory committee subject to FACA and not sponsored by a department or
-agency. ‘
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"Sec. 3. Effective immediately, executive departments and agencies shall not create or sponsor a new advisory committee
subject to FACA unless the committee is required by statute or the agency head (a) finds that compellmg considerations
necessitate creation of such a committee, and (b) receives the approval of the Director-of the Office: of Management
and Budget. Such approval shall be granted only sparingly and only if compelled by’ consxderanons of national security,
health or safety, or similar national interests. These requirements shall apply in addmon to' the ﬂOthC and' other approval
requirements of FACA.

—"Sec—4.-The-Director-of the-Office-of- Management~and~Budget shall- issue- detaﬂed—mstruetlons regardmg the— -~ —
implementation of this order, including exemptions necessary for the delivery of essenual servnces and compllance with
applicable law. ‘

“Sec. 5. All independent regulatory commissions and agencies are requested to comply w1th the provisions of this
order.".

Ex. Or. No. 12869 (superseded). Ex. Or. No. 12869 of Sept. 30, 1993, 58 Fed. Reg. 5 1751; Ex. Or. No. 12882, Nov. 23,
1993, 58 Fed. Reg. 62493; formerly classified as'a noté to this section, was superseded by Ex. Or. No.-12974 of Sept. 29,
1995, 60 Fed. Reg. 51875, effective Sept. 30, 1995. It provided for cositinuation of certain Federal advisory committees.

Ex. Or. No. 12974 (revoked). Ex. Or. No. 12974, which formerly appeéared as a note to this section, was superseded
by Ex. Or. No. 13062 of Sept 29, 1997 62 Fed. Reg 51755. 1t pr0v1ded for contmuance of certain Federal advisory
committees.

Continuance of certain Federal advnsory commnttees and amendments to Executive Orders 13038 and 13054. Ex.
Or. No. 13062 of Sept. 29, 1997, 62 Fed. Reg. 51755; Ex. Or: No. 13138 of Sept. 30, 1999, 64 Fed. Reg. 53879, provides:
“By the authority vested in me as President by the- Constitution and the laws of the United- States of America, and in
accordance-with the provisions of the Federal Advnsory Commlttee ‘Act, as amended (5. U S.C. App.), itis hereby ordered

as follows:

"Sections 1-4. [Superseded—These sections provided for contmuance of certain advisory committees; performance. of
functions of the President; revocation of certain Executive’ ‘Orders which established commlttees that have terminated and
whose work is completed; and supersession of Ex. Or. No. 12974.]

“Sec: 5. In Executive Order 13038 {47 USCS § 336 note] the second sentence of sectxon 1 is amended by deletmg 15
and inserting 22" in lieu thereof. -

"Sec. 6. Executive Order 13054 [22 USCS § 3310 note] is amended by revising section 1 to read as follows: ‘A United
States citizen who is a family member of a Federal civilian émployee who has separated from Federal service to accept
employment with the American Institute in Taiwan pursuant to section 11 of Public Law 96-8 (22 U.S.C. 3310(a}) may be
appointed noncompetitively in a manner similar to noncompetitive appointments under- Executive Order 12721 [5 USCS
§ 3301 note] and lmplementmg regulations of the Office of Personnel Management to a’ comipetitive service position in
the executive branch, provnded such family member meets the qualifications and other requirements established by the
Director of the Office of Personnel Management, including an approprlate period of satisfactory overseas employment
with the American Institute in Taiwan.'

“Sec. 7. This order shall be effective September 30, 1997.".

Continuance of certain Fedéral advisory committees. Ex ‘Or. No: 13138 of Sept. 30, 1999, 64 Fed. Reg. 53879; Ex.
'Or. No. 13225 of Sept. 28, 2001, 66 Fed. Reg. 50291; Ex. Of. No. 13226 of Sept. 30, 2001, 66 Fed. Reg. 50524, provides:

"By the authority vested in me as President by the Constitution and the laws of the United States of America, and in
accordance with the provisions of the Federal Advisory Committee Act; as amnended (5 U.S.C: App.), it is hereby ordered
as follows:

"Sections 1-4. [Superseded—These sections provided for continuance of certain advisory committees; performance of
functions of the President; revocation of certain Executive Orders which established committees that have terminated and
whose work is completed; and supersession of Ex. Or. No. 13062.]

"Sec. 5. Executive Order 12131 [50 USCS Appx § 2401 note], as amended is further amended by adding in section l-

~ 102(a) a new paragraph as follows: '(9) Department of Energy.’

"Sec. 6. Executive Order 13115 [unclassified] is amended by adding the Department of the Treasury and the Office of
National Drug Control Policy to the Interagency Task Force on the Roles and Mission of the United States Coast Guard,
so that the list in section 1(b) of that order shall read as follows:

'(1) Department of State;

(2) Department of the Treasury;
(3) Department of Defense;’

(4) Department of Justice;

(5) Department of Commerce;
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(6) Department of Labor;

(7) Department of Transportation;

(8) Environmental:-Protection Agency; -

)] Ofﬁce of Management and Budget . S _ S
(10) Natronal Security Council;.. . I e e,

(11) Office of National Drug Control Pohcy, ' :

(12) Council on Environmental Quality; .

(13) Office of Cabinet Affairs;

{14) National Economic Council,;

(15) Domestic Policy. Council; and .

(16) United States Coast Guard.’

"Sec. 7. Executive Order 12367 [unclassified], as amended, is further amended as follows: .

"(a) in section 1, the text 'the director of,the International Communication. Agency,’ is deleted; - :

"(b) in section 2, delete the first sentence and insert in lieu thereof "The Committee shall advise, provide recommendations
to, and assist the President, the National Endowment of the- Arts, the National-Endowment for the Humanities, and the
Institute of Museum and Library Services on matters relating to the arts and the humanities.- The Committee shall initiate
and assist in the development of (1) ways to promote public understanding and appreciation of the arts and the humanities;
(i) ways to promote private sector, support for.the arts and humanities; (iii) ways to evaluate. the effectiveness of Federal
support for the arts-and humanities and their relationship with the private sector; (iv) the planning and coordination of
appropriate participation (including productions and projects)-in major national cultural events, including the Millennium;
(v) activities that incorporate:the-arts and the humanities in government objectives; and (vi) ways to promote the
recognition of excellence in the fields of the arts and the humanities."; and

"(c) in section 3(b),.add the following sentence after the first sentence: 'Private funds accepted under the National
,Endowment for the Arts or the National Endowment for the Humanities' grft authority may also be used to pay expenses
of the Committee.’

"Sec. 8. Executive Order 12345.{42 USCS § 300u-5 note] as amended is further amended by deleting the first: sentence
of section 2(b) and inserting in lieu thereof the following three sentences. ‘The council shall be composed of twenty - -
members appointed by the President. Each member shall serve a term of 2 years and may continue to serve after the

_expiration of their term untll a successor is appointed. A member. appointed to fill an unexpired term will be appointed for
the remainder of such term.’ _ .

"Sec 9. This order shall.be effectlve September 30, 1999 "

Ex. Or. No. 13225 (superseded) Ex. Or. No. 13225 of Sept. 28, 2001, 66 Fed. Reg. 50291, which formerly appeared
as.a note to this section, was superseded by Ex  Or. No. 13316 of September 17, 2003, 68 Fed. Reg. 55255. It provided for
continuation of certain Federal advisory committees,

Continuance of certain Federal advisory committees. Ex. Or. No. 13316 of September 17,2003, 68 Fed. Reg. 55255;
Ex. Or. 13385 of Sept. 29, 2005, 70 Fed. Reg. 57989, provides: . .

"By the authority vested in me’as, President by the.Constitution and the laws of the United States of America, and in
accordance with the provisions-of the Federal Advisory Committee Act, as amended (5. U.S.C. App ), it is hereby ordered
as follows:,

"Sectlons 1,2. [Superseded—These sectrons provrded for contmuance of certarn advrsory committees and performance
of functions of the President. ]

“Sec. 3. The following Executive Orders, or sections thereof; which established committees that have termmated or
whose work i is completed, are revoked: . .

"(a) Sections 5 through 7 of Executive Order 13111 [5 USCS. § 4103] as amended by Executive Order 13188 and
Section 3(a) of Executive Order 13218, pertaining to the establishment of the Adv1sory Committee on Expanding Trammg
Opportunities;

_"(b) Executive Order 12975 [42 USCS § 6601 note], as amended by Executive Orders 13018, 13046, and 13137,
establishing the Natlonal Bioethics Advisory Commission;

“(c) Executive Order 13227 [unclassified], as amended by Executive Order 13255, establishing the President's
Commission on Excellence in Special Education;

"(d) Executive Order 13278 [unclassified], establishing the President's Commission on the United States Postal Service;

~ "(e) Executive Order 13210 [unclassified], establishing the President's Commission to Strengthen Social Security;

"(f) Sections 5 through 8 of Executive Order 13177 [50 USCS Appx § 2099 note], pertaining to the establishment of the
President's Council on the Use of Offsets in Commercial Trade; '
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"(g) Executive Order 13263 (42 USCS § 290bb-3 note], estabhshmg the President's New Freedom Commrssron on
Mental Health;

“(h) Executive Order 13214 [38 USCS § 81 11 note] estabhshmg the President's Task Force to Improve Health Care
Delivery for Our Nation's Veterans; and - '

"(i) Executive Order 13147 [42 USCS § 287c-21 note] as amended by Executive Order 13167, estabhshmg the Whrte
House Commission on Complementary and Alternativé Medicine Pohcy ’
"Sec. 4. Executive Order 13225 is superseded.[noté_to this section]. " __ "~ __

“Sec. 5. [Omitted—This section amended Ex. Or: 12131 (50 USCS Appx § 2401 note).]

"Sec. 6. This order shall be effective September 30,2003.". -

Continuance of certain Federal advisory committees and amendmeénts to and revocation of other executive
orders. Ex. Or. No. 13385 of Sept. 29, 2005, 70 Fed. Reg. 57989, provides:

"By the authority vested in me as President by the' Constitution and the laws of the United States of America, ‘and

consistent with the provrslons of the Federal Advrsory Commrttee Act as amended (5 US.C App ) itis hereby ordered
as follows:

“Section 1. Each advisory committee listed below is contmued until September 30, 2007.

“(a) Committee for the Preservation of the White House Executrve Order-11145 [3 USCS §.110 note], as amended
(Department of the Interior).

"(b) National Infrastructure Advisory Council; section 3 of Executrve Order 13231 [6 USCS § 121 note], as amended
(Department of Homeland Security).

"(c) Federal Advisory Council on Occupational Safety and Health; Executive Order 12196 [5 USCS § 7902 note), as
amended (Department of Labor).

“(d) President's Board of Advisors on Historically Black Colleges and Umversrtres Executive Order 13256 {20 USCS §
1060 note} (Department of Education).

“(e) President's Board of Advisors on Tribal Colleges and Unrversrues Executive Order 13270 [25 USCS § 1801 note]
(Department of Education). :

"(f) President's Commission on White House Fellowshlps ‘Executive Order 11183 [unclassified], as amended (Ofﬁce of
Personnel Management).

"(g) President's Committee for People wrth Intellectual Disabilities; Executive Order 12994 [42 USCS § 15001 note]
as amended (Department of Health and Human Services).

“(h) President's Committee on the Arts and the Humanities; Executive Order 12367 [unclassified], as amended (Natronal
Endowment for the Arts). :

“(i) President's Committee on the International Labor Orgamzatlon Executive Order 12216 [22 USCS § 271 note}, as
amended (Department of Labor).

“(j) President's Committee on the National Medal of Science; Executive Order 11287 [42 USCS § 1881 note], as -
amended (National Science Foundation).

"(k) President's Council of Advisors on Science and Technology; Executive Order 13226 [42 USCS § 6601 note] as
amended (Office of Science and Technology Policy).

*(1) President's Council on Bioethics; Executive Order 13237 [42 USCS § 6601 note] (Department of Health and Human
Services).

"(m) President's Council on Physical Fitness and Sports; Executive Order 13265 [42 USCS § 300u note] (Department
of Health and Human Services).

“(n) President's Export Council; Executive Order 12131 [50 USCS Appx § 2401 note], as amended (Department of
Commerce). ‘

"(o) President's National Security Telecommunications Advrsory Committee; Executive Order 12382 {unclassified], as
amended (Department of Homeland Securrty)

"(p) Trade and Environment Policy Advisory Committee; Executive Order 12905 [/9 USCS § 2155 note] (Office of the
United States Trade Representative).

"Sec. 2. Notwithstanding the provisions of any other Executlve Order, the functions of the President under the Federal
Advisory Committee Act [S USCS Appx] that are applicable to the committees listed in section 1 of this order shall be
performed by the head of the department or agency designated after each committee, in accordance with the guidelines
and procedures established by the Administrator of General Services.

“Sec. 3. The following Executive Orders that established committees that have termmated or whose work is completed
are revoked:

"(a) Executive Order 13328 [50 USCS § 2301 note], establrshmg the Commission on the Intelligence Capabilities of the
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United States Regarding Weapons of Mass Destruction;: and o
"(b) Executive Order 13326 [unclassified], establlshmg the President's Commrssron on Implementatron of Umted States
Space Exploration Policy.
"Sec. 4. Sections 1 and 2 of Executlve Order 133 16 [note to thrs sectron] are superseded by sections 1 and 2 of this order
“Sec. 5. [Omitted—This section amended Ex. Or.: 13231 (6 USCS § 121 note).] -
“Sec. 6. [Omitted—This section amended Ex. Or.'12367 (unclassified).] )
"Sec. 7. [Omitted—This section amended Ex. Or. 1221622 USCS § 271 note).]
"Sec. 8. [Omitted—This section amended Ex. Or. 13226 (42, USCS § 6601 note).]. .
"Sec. 9. Executive Order 13283 [3 USCS prec § 101 note] is revoked. . - :
- "Sec. 10. This order shall be effective September 30, 2005.". .

NOTES:
Related Statutes. & Rules:

This section is referred to in 5 USCS § 8473 7 USCS §§ 5843, 5853; 12 USCS § 4703 15 USCS § 4603; 16 USCS
§§ la-14, 410nn-3, 41000-5, 4109q-2, 410ww-21, 430g-8, 460ww-5, 460kkk, 460ll1-22, 463,.698u-5, 1274, 5404; 20
USCS § 5508; 21 USCS §§ 360c, 360j; 29 USCS §§ 765, 1142, 2911; 33-USCS § 2251; 38 USCS § 545; 42 USCS §§ 218,
254j, 299¢c, 299c-1, 300d-1, 3005-5, 300v-3, 2471a, 11221, 12623, 126531, 13458, 14131, 44 USCS § 2701 49 USCS §$
30306, 44508.

Research Guide:
Am Jur:
77 Am Jur 2d, United States § 29.

Annotations:

Construction and applrcatron of Taylor Grazing Act (43 USCS §§ 315 etseq.). 42 ALR Fed 353.

Construction and application of Federal Advisory Commrttee Act(SUS.CA App: 2 §§ 1-15 [5 USCS Appx §§ 1- 15])
160 ALR Fed 483.

Law Review Articles:

Tuerkheimer. Veto by Neglect: The Federal Advisory Committee Act. 25 Am UL Rev 53, 1975.

Kello. Drawing the curtain on open government" In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345.

Perritt; Wilkinson. Open Advisory Committees and the Polmcal Process The Federal Advisory Committee Act After
Two Years. 63 Geo L J 725, 1975.

The Federal Advisory Committee Act. /0 Harv J Legis 217, 1973.

Interpretive Notes and Decisions:
1. Generally. 2. Purpose 3: Termination of particular committees

1. Generally

Federal Advisory Committee Act-was intended to have both immediate effect, through FACA § 14, and prospective
effect, through §§ 5, 6 and 7, in providing means by which advisory committees could be reviewed so that those no longer
furthering purpose for which they were established could be terminated. -Carpenter v Morton (1976, DC Nev) 424 F Supp
603. ' : :

Decision of whether advisory committee, terminated by FACA § 14, should be re-established is discretionary with
particular administrative agency and cannot be reviewed by district court. Hiatt Grain & Feed, Inc. v Bergland (1978, DC
Kan) 446 F Supp 457, 11 Envt Rep Cas 1961, affd (1979, CA10 Kan) 602 F2d 929, cert den (1980) 444 US 1073, 62 L
Ed 2d 755, IOOS Ct 1019.

2. Purpose

It is clear that when Corigress enacted Federal Advisory Committee Act, it was concerned about proliferation of
advisory committees which had outlived their usefulness; to remedy situation, Congress in FACA § 14 chose to terminate
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-all advisory committees and in doing’so contemplated-that Act would affect existing substantive law and that if it later
decided advisory committees were necessary, Congress would enact legrslatlon to récharter them. Carpenter v Morton
(1976, DC Nev) 424 F Supp 603.

FACA §14 termmated all Boards of Grazmg Drstrrct Advrsers whrch were estabhshed under authorrty of 43 USCS §$
—— —_ .J15£t seq _Carpenterv-Morton. ( Ji 976 -DC. Neu)424 E Supp 603 e —
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UNITED STATES CODE SERVICE
Copyright (c) 2006 Matthew Bender & Company, Inc.,
one of the LEXIS Publishing (TM) companies
All rights reserved

~ #% CURRENT THROUGH PL. 109-242, APPROVED 7/19/2006 ***

“TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX
FEDERAL ADVISORY COMMITTEE ACT

GO TO CODE ARCHIVE DIRECTORY FOR TH[S JURISDICTION
SUSCS Appx § 15
§'15. Requirements relating to the National Academy of Sciences and the National Academy of Public Administration

(a) In general. An agency may not use any advice or recommendation provided by the National Academy of Sciences or
National Academy of Public Administration that was developed by use of a committee created by that academy under an
- agreement with an'agency, unless—

< (1) the committee was not subject to any actual management or control by an agency or an officer of the Federal
Government;

(2) in the case of a committee created after the date of the enactment of the Federal Advisory Committee Act
Amendments of 1997 [enacted Dec. 17, 1997], the membership of the committee was appointed in accordance w1th the
requirements described in subsection (b)(1); and

(3) in developing the advice or recommendation, the academy complied with—

(A) subsection (b)(2) through (6), in the case of any advice or recommendation provrded by the National Academy of
Sciences; or

(B) subsection (b)(2) and (5), in the case of any advice or recommendation provided by the National Academy of
Public Administration.

(b) Requirements. The requirements referred to in subsection (a) are as follows:

" (1) The Academy shall determine and provide public notice of the names and brief biographies of individuals that the
Academy appoints or intends to appoint to serve on the committee. The Academy shall determine and provide a reasonable
opportunity for the public to comment on such appointments before they are made or, if the Academy determines such
prior comment is not practicable, in the period immediately following the appointments. The Academy shall make its best
efforts to ensure that (A) no individual appointed to serve on the committee has a conflict of interest that is relevant to the
functions to be performed, unless such conflict is promptly and publicly disclosed and the Academy determines that the
conflict is unavoidable, (B) the committee membership is fairly balanced as determined by the Academy to be appropriate
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for the functions to be performed, and (C) the final report of the Academy will be the result of the Academy's independent
' Judgment The. Academy shall require that mdlvnduals that the Academy appoints or intends to appoint to serve on the
committee inform the Academy of the individual's conflicts of interest that are relevant to the functions to be performed.

(2) The Academy shall determine and provide public notice of committee meetings that will be open to the public.

(3) The Academy shall ensure that meetings of the committee to gather data‘from ifidividuals who até not officials,
,agents, or employees of the Academy are open to the public, unless the Academy determines that a meeting would disclose »
matters described in section 552(b) of title 5, United States Code. The -Academy -shall, make -available to the public, at
reasonable charge if appropriate, written materials presented to the committee by individuals who are not officials, agents,
or employees of the Academy, unless the Academy determines that making material available would disclose matters
described in that section. )

(4) The Academy shall make available to the public as soon as practicable, at reasonable charge if appropriate, a
brief summary of any committee meeting that is not a data gathering meeting, unless the Academy determines that the
summary would disclose matters described in section 552(b) of title 5, United States Code. The summary shall identify
the committee members present, the topics discussed, materials made available to the committee, and such other matters
that the Academy determines should be included.

(5) The Academy shall make available to the public its final report, at reasonable charge if appropriate, unless the

~ Academy determines that the report would disclose matters described in section: 552( b) of title 5, United States Code. If
the Academy determines that the report would disclose matters described in that section, the Academy shall make public
an abbreviated version of the report that does not disclose those matters.

(6) After publication of the final report, the Academy shall make publicly available the names of the principal reviewers
who reviewed the report in draft form and who are not officials, agents, or employees of the Academy.

(c) Regulations. The Administrator of General Services may issue regulations implementing this section.

HISTORY:
(Oct. 6, 1972, PL. 92-463, § 15, as added Dec. 17, 1997, P.L. 105~ 153 §2(b) 111 Stat. 2689.)

HISTORY; ANCILLARY LAWS AND DIRECT[VES

Redesignation:
Anomer.§ 15 of Act Oct. 6, 1972, P.L. 92-463, was redesignated § 16 of such Act by Act Dec. 17, 1997, PL. 105-153,
§ 2(b), 111 Stat. 2689, and now appears as 5 USCS Appx § 16.

.Other prov1s:ons

Report on lmplementatlon and comphance. Act Dec 17, 1997, PL. 105 153, § 3, 111 Stat. 2691, provides: "Not
later than [ year after the date of the enactment of this Act, the Administrator of General Services shall submit a report
to the Congress on the implementation of and comphance with the amendments made by this Act [amendmg § 3 of the
Federal Adv1s0ry Committee Act, redesngnatmg § 15 as § 16, and adding a new § 15].".

NOTES
Research Guide:
Annotations:
Construction and appllcatlon of Federal Adv1sory Committee Act (5 Us. CA App. 2 §§ - 15 [5 USCS App. 2 §§ 1-
15)). 160 ALR Fed 483.

Law Review Articles:

Kello. Drawing the curtain on open government? In defense of the Federal Advisory Committee Act. 69 Brook L Rev
345, ' |
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Copyright (c) 2006 Matthew Bender & Company, Inc.,
one of the LEXIS Publishing (TM) companies
All rights reserved

x#% CURRENT THROUGH PL. 109-242, APPROVED 7/19/2006 ***
TITLE 5. GOVERNMENT ORGANIZATION AND EMPLOYEES
TITLE 5—APPENDIX
FEDERAL ADVISORY COMMITTEE ACT
GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
S USCS Appx § 16

§ 16. Effective date

Except as provided in section 7(b), this Act shall become effective upon the expiration of ninety days following the date

of enactment [enacted Oct. 6, 1972].

HISTORY: _
(Oct. 6, 1972, PL. 92-463, § 16 [15], 86 Stat. 777.)

_HISTORY; ANCILLARY LAWS AND DIRECTIVES

Redesignation:

This section, enacted as § 15 of Act Oct. 6, 1972, P.L. 92-463, was redesignated § 16 of such Act by Act Act Dec. 17,

1997, P.L. 105-153, § 2(b), 111 Stat. 2689.
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BEELEE 9 232 ¢ UNITED STATES DEPARTMENT OF AGRICULTURE
Tsitemar 2 9 2 2 R LAND BETWEEN THE LAKES (LBL) ADVISORY BOARD
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searc. 2 & % A 2 Bulans & Cperafing Frocedures

June 1, 2005

The purpose of the LBL Advisory Board (Board) is to provide advice to the Secretary of
Agriculture (Secretary) on the following:

e Means of promoting .public participation for the land and resource management
plan for LBL

e Environmental education.

A. The Secretary, in accordance with Section 522 of the LBL Protection Act,
established the LBL Advisory Board. The Board is subject to the Federal
Advisory Committee Act (FACA), as outlined in the amended LBL Protection Act
and the current Advisory Board Charter, as filed with Congress.

B. For the purposes of National Forest System Land and Resource Management
Planning under the provisions of CFR 219.19(a), November 9, 2000, this Board
may be utilized as the committee that the Responsible Official (Regional
Forester or Area Supervisor) may use for access to knowledge of iocal
conditions and issues in the Forest Service planning process.

Members of the Board are appointed by the Secretary and seven state and local public
officials from Kentucky and Tennessee as described in the Charter. Each member shall
serve without compensation and shall not be considered an employee of the United

States Department of Agriculture. Appointments-will be for five years.

When vacancies occur in a primary membership, the applicable appointing official will
be asked to appoint a new primary member to the Board. The designated alternate will
fill in as the official representative of their appointing agency until a new primary"
member is appointed. If an alternate is no longer able to serve, or is appointed to the
primary membership, the applicable appointing official will be asked to designate a new

alternate. .

Appointments are final when notification of the appointment is received by the DFO '
from the appointing agency. Primary members will officially begin their five-year term '
at the fall meeting in the year of their appointment. Alternates who move uptoa -~
primary membership will officially begin their five-year term as a primary member at

. 02%
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LBL Advisory Board | BYLAWS AND OPERATING PROCEDURES Page 2 of 4

the fall meeting in the year of their appointment.

Members may not succeed themselves as primary members on the Board; however,
they may be appointed to additional terms so long as no individual serves more than
five consecutive years as a member of the Board. Alternates do not have a term, so
there is no limit to the amount of time they may serve in that capacity. They do,

however, serve at the pleasure of their appointing agency.

Membership includes the responsibility to personally attend Board meetings, and
members will be expected to show commitment to the board by their attendance. If a
Board member misses three consecutive meetings, the Chair may recommend their

termination as a Board member to the appointing official.

Members will notify the DFO at least 2 weeks in advance if they are unable to attend a
meeting so that-the alternate member may be contacted. Approved alternates will
have full voting rights in the absence of primary members.

‘ SECTION 1V: MEETING PROCEDURES

The Board will meet at least twice each year; however, additional meetings may be
held as needed. Meetings will be called by the Board Chairperson {Chairperson) with
the concurrence of the Designated Federal Official (DFO), in accordance with the
following considerations:

A. Quorum and Voting

The Charter requires that nine voting members constitute a quorum for the conduct of
business. Any Board recommendation to the Secretary requires an affirmative vote of
at least a majority of the total Board membership on that date. Consensus on decisions
and recommendations is desirable.

B. Agenda

The DFO will initiate and approve the agenda for all meetings in consultation with the
Chairperson. Any member of the Board may submit items for the agenda to the DFO
and/or Chairperson. Also, items may be suggested by members of the public to the
Board for consideration as agenda items at future meetings. All proposed agenda items
must directly relate to the purpose of the Board as described in Section I. Copies of the
agenda will be distributed to the members prior to each meeting, and an outline of the
agenda will be published with the notice of the meeting in the Federal Register.

Meeting agendas will also be available at the LBL Administrative Office and on the LBL
web page.

C. Minutes and Records

The DFO will prepare minutes of each meeting, submit them to the Chairperson for
certification, and distribute copies to each Board member within 30 working days of the
meeting date. Minutes will also be available for review at the LBL Administrative Office
and will be accessible on the LBL web page. The minutes will include a record of the
members and Forest Service staff present and the names of members of the public
requested to make an oral presentation, if applicable; a complete and accurate
description of the matters discussed and conclusions reached; and copies of all reports
received, issued, or approved by the Board. Additionally, a cumulative listing of Board
recommendations will be maintained by the DFO. The listing of Board
recommendations and the meeting minutes will be available to the public upon
request.

All documents, reports, or other materials prepared by, or for, the Board constituté. .
official government records and will be maintained according to USDA and FACA
policies and procedures.

http://www.lbl.org/LRMPAdeoardBylaws.html 0821755250%
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D. Meeting Access

Meeting Access All meetings of the Board will be open to the public for the duration of
the meeting. All materials brought before or presented to the Board during the conduct
of an open meeting, including minutes of the proceedings, will be available to the
public for review, subsequent to the meeting, at the LBL Administrative Office.

Written statements from the public may be submitted to the Board at any time through
the DFO; however, written statements received less than 1 week prior to the meeting
will not be available to the members until after the meeting.

Time will be reserved on the agenda at each meeting for Board members to discuss
comments received prior to that meeting from members of the public. If the individual
submitting the comment is present at the meeting, the Board may ask questions for
clarification while the comment is being reviewed. This will be an informal
question/answer session and time allotted will be limited. Responses will be included in
the meeting notes. If a comment received falls within the two purposes of the Board,
and if the Board determines that more detailed clarification is required, a time will be
scheduled on the agenda at an upcoming Advisory Board meeting for the individual to
provide more detailed oral clarification, pertaining to the original comment received by
the Board. The individual will be required to provide a written copy of the presentation,
and any handouts they will use, to the DFO two (2) weeks prior to the meeting date so
copies can be sent to Board Members for their review before the meeting. Time allotted
for the detailed oral clarification will be limited. All oral comments from the public,
during initial clarification or further detailed clarification if requested by the Board, will
be considered as information for the Board. The Chairperson will determine the extent
to which the Board will respond to the statements during the meeting, and also the

time allotted for clarification.

The meeting announcement published in the Federa! Register and made available to
public media will note if an oral clarification from a member of the public is scheduled
during the meeting.

y __—GKC,C,UJ‘(QU 2
SECTION V: ROLE OF BOARD OFFICIALS

Chairperson:

The Regional Forester of the Southern Region, USDA Forest Service, serves as the
Chairperson. The Deputy Regional Forester serves as the alternate Chairperson. The
Chairperson is a non-voting member who works with the DFO to establish priorities,
identify issues that must be addressed, and determine the level and types of staff and
financial support required. The Chairperson calls meetings with the concurrence of the
DFO, conducts meetings, certifies the accuracy of meeting minutes, and is responsible
for notifying the public before a meeting occurs. A notice of the upcoming meeting will
be placed in the Federal Register 15 calendar days prior to the meeting date and
notices will also be distributed through local media 2 weeks prior to the meeting. A
meeting facilitator may be employed to assist the Chairperson in conducting meetings.
The Chairperson may adjourn meetings with approval of the majority of members
present. The alternate Chairperson will accomplish all duties of the Chairperson in
his/her absence.

Designated Federal Officer:

The LBL Area Supervisor serves as the Designated Federal Officer (DFQ). The Acting )
Area Supervisor serves as the alternate DFO. The DFO, or the alternate DFO, serves as’
the government's agent for all matters related to the Board's activities. By law, the
DFO must: (1) approve or call meetings of the Board; (2) approve agendas; and (3)
attend all meetings. The DFO shall adjourn meetings when such adjournment is in the
public interest. The alternate. DFO will accomplish all duties of the Designated Federal
Officer in his/her absence.

The DFO is responsible for providing adequate staff support to the Board, including: (1)... - .
notifying members of the time and place of each meeting; (2) maintaining records of -

all meetings, including subgroup or working group activities, as required by law; (3)
maintaining the roll; (4) preparing the minutes of all meetings of the Board's
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deliberations, including subgroup and working group activities; (5) attending to official
correspondence; (6) maintaining official Board records and filing all papers and
submissions prepared for or by the Board, including items generated by subgroups and
working groups; (7) acting as the Board's agent to collect, validate, and pay all
vouchers for pre-approved expenditures; and (8) preparing and handling alf reports,
including the annual report as required by FACA.

IMBURSEMENTS

Expenses related to the operation of the Board will be borne by USDA. Expenditures of
any kind must be approved in advance by the DFO.

USDA will pay travel and per diem for Board members at a rate equivalent to that
allowable for USDA employees. Members will be required to submit a travel voucher to
the DFO with required receipts for out-of-pocket travel and per diem expenses
attached. Alternate members will be reimbursed for travel expenses only when they
attend an Advisory Board meeting as the official representative of their appointing
agency in the absence of the primary member. Completed and signed travel vouchers

for expenses should be submitted to the DFO within 30 days after each meeting.

827570
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(7) disclose investigatory records compiled for law enforcement purposes, or
information which if written would be contained in such records, but only to the
extent that the production of such records or information would (A) interfere with
enforcement proceedings, (B) deprive a person of a right to a fair trial or an impartial
adjudication, (C) constitute an unwarranted invasion of personal privacy, (D) disclose
the identity of a confidential source and, in the case of a record compiled by a
criminal law enforcement authority in the course of a criminal investigation, or by an
agency conducting a lawful national security intelligence investigation, confidential
information furnished only by the confidential source, (E) disclose investigative
techniques and procedures, or (F) endanger the life or physical safety of law
enforcement personnel;
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Slip Copy
Slip Copy, 2006 WL 3792628 (W.D.Pa.)
(Cite as: Slip Copy)

C :
Pennsylvania Dept. of Public Welfare v. U.S.
W.D.Pa.,2006. '
Only the Westlaw citation is currently available.
United States District Court,W.D. Pennsylvania.
COMMONWEALTH OF PA DEPT OF PUBLIC
WELFARE, Plaintiff,
v.
UNITED STATES, U.S. Dept of Health & Human
Services, Defendants.
No. CIVA 05-1285.

Dec. 21, 2006.

Jason W. Manne, Department of Public Welfare Of-
fice of General Counsel, Pittsburgh, PA, for Plaintiff.
Lee J. Karl, United States Attorney's Office, Pitts-
burgh, PA, for Defendants.

MEMORANDUM ORDER

AMBROSE, Chief District J.

*1 The above captioned complaint was received by
the Clerk of Court on September 16, 2005, and was
referred to United States Magistrate Judge Lisa Pupo
Lenihan for pretrial proceedings in accordance with
the Magistrates Act, 28 U.S.C. § 636(b)(1), and Rules
72.1.3 and 72.1.4 of the Local Rules for Magistrates.

The Magistrate Judge's Report and Recommendation
(Doc. No. 22), filed on November 22, 2006, recom-
mended that Defendants' Motion for Summary Judg-
ment (Doc. No. 8) be granted with regard to the issue
“of the adequacy of the FOIA search, but denied
without prejudice in all other respects. The Report
and Recommendation further recommended that
Plaintiff's Rule 56(f) Motion (Doc. No. 13) be denied
without prejudice on the issue of the adequacy of the
FOIA search, but granted on the remaining issues.
Service was made on all counsel of record. Plaintiff
filed timely Objections to the Report and Recom-
mendation (Doc. No. 23) on December 1, 2006, to
which Defendants filed a timely response on Decem-
ber 12, 2006 (Doc. No. 26). Defendants filed timely
Objections to the Report and Recommendation on
December 6, 2006 (Doc. No. 24), to which Plaintiff
filed a timely response on December 18, 2006 (Doc.

Page 1

No. 28). After review of the pleadings and documents
in the case, together with the Report and Recom-
mendation and the objections thereto, the following
order is entered:

AND NOW, this 21st day of December, 2006,

IT IS HEREBY ORDERED that Defendants’ Motion
for Summary Judgment (Doc. No. 8) is GRANTED
IN PART AND DENIED IN PART. Defendants' Mo-
tion for Summary Judgment is GRANTED WITH
PREJUDICE as to the adequacy of the FOIA search,
and DENIED WITHOUT PREJUDICE in all other
respects.

IT IS FURTHER ORDERED that Plaintiffs Rule
56(f) Motion (Doc. No. 13) is GRANTED IN PART
AND DENIED IN PART. Plaintiff's Rule 56(f) Mo-
tion is DENIED WITH PREJUDICE on the issue of
the adequacy of the FOIA search, and GRANTED on
the remaining issues. Plaintiff is entitled to limited
discovery on the remaining issues, the parameters of
which shall be set by the Magistrate Judge.

IT IS FURTHER ORDERED that the Report and Re-
commendation (Doc. No. 22) of Magistrate Judge
Lenihan, dated November 22, 2006, is adopted as the
opinion of the Court.

REPORT AND RECOMMENDATION
L. RECOMMENDATION

It is respectfully recommended that Defendants' Mo-
tion for Summary Judgment (Doc. No. 8) be granted
with regard to the issue of the adequacy of the search,
and denied without prejudice in all other respects. It
is further recommended that Plaintiff's Rule 56(f)
Motion (Do¢. No. 13) be denied with prejudice on the
issue of the adequacy of the search, and granted on
the remaining issues.

II. REPORT -~

Plaintiff, the Commonwealth of Pennsylvania De- .
partment of Public Welfare (“Commonwealth”), in-
stituted this action pursuant to the Freedom of In-

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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formation Act (“FOIA™), 5 U.S.C. § 552, to compel
the United States and its Department of Health and
Human Services (“HHS”) to disclose certain docu-
ments relating generally to audits conducted by
HHS's Office of Inspector General (“OIG™) and, spe-
cifically, to the review of Title IV-E foster care pro-
grams. The Commonwealth made five separate re-
quests pursuant to FOIA between June 29, 2005 and
July 19, 2005 for specific materials in these categor-
ies. All told, HHS has released approximately 925
pages of responsive materials to the Commonwealth,
including pages with redactions, and has withheld in
their entirety approximately 202 pages of responsive
materials, claiming the withheld materials are exempt
from disclosure under 5 US.C. § 552(b)(5)
(“Exemption (b)(5)”). The Commonwealth disputes

the applicability of Exemption (b)(S) to approxim-

ately 196 pages of responsive materials withheld by
HHS, and also challenges the adequacy of the search
conducted by HHS, as well as HHS's representation
that it has released all responsive and reasonably se-
gregable factual information. This Court has original
subject matter jurisdiction over the action pursuant to
5 U.S.C. §552(a)(4)B)and 28 U.S.C. §1331.

*2 HHS has filed a Motion for Summary Judgment
(Doc. No. 8); based on its Vaughn indices and sup-
porting declarations. In response, the Commonwealth
has filed a brief and supplemental brief in opposition,
~ supporting affidavit, and a Rule 56(f) Motion for Dis-
covery (Doc. No. 13). For the reasons set forth be-
low, the Court recommends that Defendants' motion
for summary judgment be granted in part and denied

in part, and that Plaintiff's Rule 56(f) Motion for Dis-

covery be granted with _limitatfons.

A. Standard of Review-Motion for Summary Judg-
' ment ’

The summary judgment standard of Fed.R.Civ.P.
56(c) applies to FOIA cases as it would to any other
civil action. Commw. of PA., Dep't of Public Welfare
v. United States Dep't of Health & Human Serv.. 623
F.Supp. 301, 303 (M.D.Pa.1985). Summary judgment

is appropriate if, drawing all inferences in favor of
the nonmoving party, “the pleadings, depositions, an-
swers to interrogatories and admissions on file, to-
gether with the affidavits, if any, show that there is
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no genuine issue of .material fact and the movant is
entitled to judgment as a matter of law.” Fed.R.Civ.P.
56(c). Summary judgment may be granted against a °
party who fails to adduce facts sufficient to establish
the existence of any element essential to that party's
case, and for which that party will bear the burden of
proof at trial. Celotex Corp. v. Catrert, 477 U.S. 317,

322,106 S.Ct. 2548, 91 1..Ed.2d 265 (1986).

More specifically, the moving party bears the initial
burden of identifying evidence which demonstrates
the absence of a genuine issue of material fact. Once
that burden has been met, the nonmoving party must
set forth “specific facts showing that there is a genu-
ine issue for trial ” or the factual record will be taken
as presented by the moving party and judgment will
be entered as a matter of law. Matsushita Elec. Indus.
Corp. v. Zenith Radip Corp., 475 U.S, 574, 587. 106
S.Ct. 1348, 89 [.Ed2d 538 (1986) (quoting:
Fed.R.Civ.P. 56(¢)) (emphasis added by Matsushita
Court). An issue is genuine only “if the evidence is
such that a reasonable jury could return a verdict for
the non-moving party.” Anderson v. Liberty Lobby.
Inc. .. 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L..Ed.2d
202 (1986). ’

In order to prevail on a motion for summary judg-
ment in a FOIA action, the government agency must
show that there are no disputed material facts and that
each page of material that falls within the requested
category either has been produced, is unidentifiable,
or is exempt from disclosure. Students Against Geno-
cide v. Dept of Srate, 257 F.3d 828. 833
(D.C.Cir2001) (citations omitted); Weisberg v. U.S.
Dep't of Justice, 627 F.2d 365, 368 (D.C.Cir.1980)
(citation omitted). As to the second part of its burden,
the agency must demonstrate that its search was ad-
equate and that any withheld documents fall within
one of the FOIA exemptions. Lee v. U.S. Dep't of
Justice, 235 F.R.D. 274, 287 (W.D .Pa.2006) (citing 5
US.C.- § 552(a)(4XB); Carney v. US. Dep't of
Justice, 19 F.3d 807, 812 (2d Cir.1994)). As the pos-
sessor of the records and the party responsible for
conducting the search, the. agency_may satisfy this -
burden by filing a “ ‘reasonably detailed affidavit,
setting forth the search terms and the type of search
performed, and averring that all files likely to contain
responsive materials (if such records exist) were
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searched.” ’ Id. .(quoting Valencig-Lucena v. U.S.
Coast Guard, 180 F.3d 321, 326 .(D.C.Cir.1999); cit-
ing Steinberg v. U.S. Dep't of Justice, 23 F.3d 548.
552 (D.C.Cir.1994)). In addition, the affidavits or de-
clarations’ must aver facts showing that the agency
has conducted a thorough search and provide reason-
ably detailed explanations as to why any withheld
documents fall within “the claimed exemption. Id.
(citing Carney, 19 F.3d at 812; Maynard v. Cent. In-
telligence Agency, 986 F.2d 547, 559-60 (1st

Cir.1993); Perrv v. Block 684 F2d 121, 126-27
(D.C.Cir,1982)). Affidavits or declarations which sat-
isfy this.burden are to be given a presumption. of
good faith by the district court. /d. (citing SafeCard
Servs., Inc. v. Sec. & Exch. Comm'n, 926 F.2d 1197,
1200 (D.C.Cir.1991)).” Thus, courts have granted
summary judgment in favor of the agency when the
agency's affidavits “ ‘describe the withheld informa-
tion and the justification for ‘withholding with reason-
able specificity, demonstrating a logical connection
betwéen the information and the claimed éxemption
..., and are not controverted by either contrary évid-
ence in the record nor [sic] by evidence of agency
bad faith.” *- Davin v. U.S. Dep't of Justice, 60 F.3d
1043, 1050 (3d Cir.1995) (quoting Am. Friends Sery.
Comm'n v. Dep't of Defense, 831 F.2d 441, 444 (3d
Cir.1987)) (other citation omitted). '

.*3 “[D]iscovery rélating to the agency's search and
the exemptions it claims for withholding records gen-
erally is unnecessary so long as the agency's submis-
sions are facially adequate” Id. (citing Goland v. -
Cent,_Intelligence Agency, 607 F.2d 339, 352
(D.CCir.1978)). If the agency's submissions are de-
termined to be facially’ adequate, the district court
may refuse discovery and award summary judgment -
based on the affidavits. Id. (citing Goland, supra ). If,
however, a review of the record raises substantial
doubt, especially where the requests’ are
“well-defined” and the complainant submits positive
indications of overlooked materials, summary judg-
ment is inappropriate. Id. (citing Valencia-Lucena
180 F.3d at 326; Founding Church of Scientology of

Washington, D.C.. Inc.. v. Nat'l Sec. Agency, 610 - -

F.2d 824, 830 (D.C.Cir.(1979)).

B. Statement of Relevant Facts and Procedural His-
tory

Page 3

On June 29, 2005, the Commonwealth sent the first
of five FOIA requests to HHS requesting inter-
agency agreements between OIG and Administration
for Children and Families .(“ACF”), and between -
OIG and the Centers for Medicare and Medicaid Pro-
grams (“CMS”) regarding the performance of audits
for these programs; all OIG statistical sampling
policies; and contract documents relating to OIG's
use of the Teammate working paper software.
(Ex. A to PL's Compl.) On that same date, the Com-
monwealth sent a second FOIA request to HHS re-
questing all documents evidencing or discussing any
agreement between ACF or its Regional Administrat-
or, David Lett, and OIG relating to review of
Pennsylvania's Title IV-E claims_for any periods of
time between 1997 and 2002. === (Ex. B to Pl's
Compl.)

ENI. HHS assigned Case
No0.2005-0952-FW to the Commonwealth's
first FOIA request. See Declaration of Kath-
erine Hooten dated 1/13/06 (attached as Ex.
D to Mem. of Law in Supp. of Defs.' Motion
for Summ. J.) (“Hooten Decl. I’) at 5.

FN2. HHS assigned Case No.2005-0951 -
MB to the Commonwealth's second FOIA -
request. See Hooten Decl. [ at 7.

On June 30, 2005, the Commonwealth submitted its
third FOIA request to HHS requesting documents re-
lating to all child eligibility review instruments used
by OIG auditors in ongoing or completed audits of
Title IV-E maintenance payments made by states and
local governments. ™~ (Ex. C to Pl.'s Compl.) Also
on June 30, 2005, the Commonwealth sent a fourth
FOIA request to HHS requesting any letters to state
officials after January 1, 2000 announcing the initi-
ation of an audit by OIG relative to a state Title IV-E
program except for completed audits whose reports
were posted on the HHS web-site or, altemativély, a
letter listing the ongoing Title IV-E audits. = (Ex.

"D to Pi.'s Compl.)

EN3. HHS assigiied Casé No.2005-0953-RE
to the Commonwealth's third FOIA request.

See Declation of Diane J. Diggs dated - .

12/7/05 (attached as Ex. E to Mem. of Law . ...
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-in Supp. of Defs. Motion for Summ. J.)
(“Diggs Decl.) at 1 9. '

FN4. HHS assigned Case No.2005-0954-mb
to the Commonwealth's fourth FOIA re-
quest. See Diggs Decl. at J 11.

Finally, on 3}ily 19, 2005, the Commonwealth sent its
fifth FOIA request to HHS requesting all documents
post 1997 relating to decisions by ACF and OIG to
_subject Pennsylvania's Title I[V-E program to audit by
OIG, discussions held by. the staff of ACF, including
ACF Regional Administrator David Lett, or OIG
staff relative  to whether Pennsylvania's Title [V-E
program should be audited by OIG, and the decision
by OIG to include a cost analysis of Title IV-E pro-

vider rates in its audit of Pennsylvania's Title IV-E -

program.— (Ex. E to Pl.'s Compl.) In this request,
.the Commonwealth specifically sought the release of
segregable factual material contained in privileged
documents.™ (Id.)

ENS, HHS assigned Case No.2005-1000-RE
to the Commonwealth's fifth FOIA request.
See Diggs Decl. at  12.

ENG6. Although the FOIA requestor's pur-
pose for requesting the information is irrel-
evant, the Court notes that the majority of
the information sought in the five FOIA re-
quests here appears to be related to claims
asserted by the Commonwealth in a separate
lawsuit filed in this judicial district at Civil

Actio_n No. 05-1345, under the caption, .

“Commonwealth of Penhsylvania Depart-
‘ment of Public Welfare v. United States,

" United States Department of Health and Hu-
man Services.” On September 19, 2006,
judgment was entered in favor of defendants
in the case filed at 05-1345. The Common-
wealth has appealed the judgment in Civil
Action No. 05-1345 to the U.S. Court of Ap-
peals for the Third Circuit by filing a notice
of appeal on September 22, 2006.

*4 Other than acknowledging receipt of the FOIA re-
quests and denying the Commonwealth's requests for
a fee waiver, HHS did not respond to the document
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requests within the time required by law. (Compl. § 6
.) Therefore, while HHS was processing the five
FOIA requests, the Commonwealth instituted the
present FOIA action on September 16, 2005.

Subsequently, on October 19, 2005, HHS responded
to the Commonwealth's fourth FOIA request (Case
No0.2005-0954-mb) by producing in its entirety a list
of letters announcing the initiation of audits by OIG
relating to state Title IV-E programs. (Ex. 6 to De-
claration %&l/?obert Eckert dated 4/12/06 (“Eckert
Decl. I ).=="") Thereafter, the parties proposed and
the Court approved a case management plan, pursu-
ant to which HHS conducted its search for documents
corresponding to the first, second, third, and fifth
FOIA requests made respectively . in Case
Nos.2005-0952-FW, 2005-0951-MB, 2005-0953-RE,
and 2005-1000-RE."

EN7. The Declaration of Robert Eckert
dated 4/12/06 is attached as Exhibit A to the
Memorandum of Law in Support of Defend-
ants' Motion for Summary Judgment (Doc.
No. 9).

On January S, 2006, HHS informed the Common-
wealth that after searching its records, it was able to -
locate approximately 1,128 pages responsive to the
Commonwealth's requests and released approxim-
ately 830 pages, some of which contained redactions.
(Ex. 8 to Eckert Decl. 1) In this regard, HHS in-
formed the Commonwealth that employer identifica-
tion numbers under Exemption (b)(4) , informa-
tion documentinﬁ\ltghe deliberative process under Ex-
emption (b)(5) =, and names and other identifiers
of minor children under Exemption (b)(6) were
redacted from the released documents. (Id) HHS
withheld the remaining 29I§qu}ges in their entirety
based on Exemption (b)(5). d.)y

ENB. Exemption (b)(4) allows the agency to
withhold “commercial or financial informa-
tion obtained from a person and privileged
or confidential”. 5 U.S.C, § 552(b)(4).

FN9. Exemption (b)(5) allows the agency to ,
withhold  “inter-agency or intra-agency
memorandums or letters which would not be .
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available- by law to a party other than an
agency- in litigation . with . the agency”. 5
U.S.C. §.552(b)(5). The courts have recog-
nized that' Exemption (b)(5) generally pro-
tects from disclosure materials that would be
protected under the executive or
“deliberative process” privilege, attorney-cli-
ent privilege, and/or the attorney work
product privilege. Coastal States Gas Corp.
v. Dep't of Energy, 617 F.2d 854, 862

(D.C.Cir.1980) (citations omitted).

FN10Q. :Exemption (b)(6) allows the agency
to withhold “personnel and medical files and
similar files the disclosure of which would
constitute a clearly unwarranted invasion of
personal privacy”. 5 U .S.C. § 552(b)(6).

EN11. HHS informed the Commonwealth
that it withheld materials under Exemption
(b)(5) based on either- the deliberative pro-
cess, the attorney work-product, and/or the
attorney-client privileges. (Ex. 8 to Eckert
Decl. 1)

HHS produced its Vaughn indices FNIZ on February
28, 2006 for materials withheld in their entirety and
released with redactions in Case Nos.2005-951-MB
and 2005-1000-RE (Ex. 9), Case No0.2005-0952-FW
(Ex. 10), and Case No.2005-953-RE (Ex. 11). (Ex.
9-11 to Eckert Decl. I; Ex. C to Mem. of Law in
Supp. of Defs.' Mot. for Summ. J.) The Vaughn in-
dices provided by HHS identify each material with-
held or containing withheld information by provid-
ing: (1) the Bate-stamp page number and number of
pages, (2) a description of the material, (3) an indica-
tion of the amount of information withheld and the
length of the document, and ‘(4) the basis for the -ex-
emption claimed. According to the Vaughn indices
submitted by HHS for Case Nos.2005-1000-RE and
2005-951-MB, which are the only Vaughn indices at
issue here, 'HHS withheld 202 pages in their
entirety, FN13 released with its Vaughn indices two
(2) pages which had been redacted, released
with its Vaughn indices 92 pages in their
entirety, FN15 and provided an explanation for 66
pages of lgﬁﬁvgouﬂy released materials that had been
_redacted.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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EN12. In Vaughn v. Rosenn, 484 F.2d 820
(D.CCir.1974) (Vaughn I ), the Court of
Appeals for the District of Columbia Circuit
delineated certain information that must be
provided by the agency for any documents
being withheld under one of the enumerated
exemptions under FOIA to satisfy its burden
of proof, which has become known as the
“Vaughn Index”.

EN13. HHS alleges that 204 pages of re-
sponsive materials were withheld in their en-
tirety; however, the Court, in its review of
the Vaughn indices, calculated only "202
pages withheld in their entirety. HHS as-
signed the following Bate-stamp page num-
bers to these 202 unreleased pages: 490-91,
492-93, 494-95, 497-98, 499, 500-06,.512,
513-16, 517, 518-19, 520, 521-24, 525,
526-28, 529, 530, 531, 532, 533, 537, 538,
339, 542, 545, 546, 556, 584-86, 690-93,
831, 832, 833, 834-35, 836, 837, 838, 839,
84-85, 86, 87-88, 89-90, 91, 92-93, 94-95,
96, 97, 98, 99-100, 101-02, 103, 104-05,
112, 113-14, 115-17, 118, 194-95, 196-97,
198-200, 201-02, 203-04, 205-08, 209-11,
212-15, 217-18, 221-22, 223-24, 227-30,
233-35, 236-37, 238-39, 241, 242, 243, 245,
246-47, 248, 249-50, 251, 252-53, 254-55,
256-57, 258-59, 260-61, 262-64, 265,
266-67, 268, 269, 270-71, 272-73, 274-76,
271-79, 280-84, 285-86, 287-88, 289-91,
292, 343, 344, 345, 346, 465, 466-68, 469,
and 470-482.

EN14. These two vpages are found at Bate-

* stamp page nos. 496 and 557.

ENI5. The following Bate-stamp page num-
bers are assigned to these materials: 543-44,
106, 107, 108-09, 110-11, 119-193, 216,
219, 220, 225-26, 231-32, 240, and 244. Al-
though HHS does not indicate in its Vaughn
indices that page no. 244 _was redacted, the
Commonwealth contends that page was re-
dacted and it is contesting the withholding
of the redacted information.
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EN16. The following Bate-stamp pagé num-

bers are assigned to these "materials:
507-511, 547-55, 699-705, 711-24, 725-43,
and 747-58.

In response, on March 28, 2006, the Commonwealth
" corresponded with HHS and provided a list of with-
held documents which correlated to those listed in

HHS's Vaughn indices for Case Nos. 2005-1000-RE
and 2005-951-MB, for which it was challenging the
specific claimed exemptions. (Ex. B attached to
Mem. of Law in Supp. of Defs." Mot. for Summ. J.)
Initially, in its March 28, 2006, coneépondenqe, the
Commonwealth challenged HHS's claimed exemp-
tions for 191 pages of responsive materials 17188
of the challenged ?ages were withheld in their en-
tirety by HHS;
redacted and released with the Vaughn indices.
However, a subsequent filing by the Commonwealth
on June 2, 2006 (Ex. A to Rule 56(f) Declaration of
Jason Manne (Doc. No. 14)) actually places 196
pages-in dispute. Of these 196 pages, 29 aqpear
to be duplicates of the withheld material.
March 28, 2006, the Commonwealth also informed
HHS that it was contesting the adequacy of the search
and objected to HHS's failure to disclose segregable
factual material in the documents. (/d.)

ENi7. The Commonwealth's. March 28,

2006 challenge to the Vaughn indices actu-

ally lists 193 pages for which the claimed
exemptions -are disputed. However, that list
includes Bate-stamped page nos..219 and
220, which were released in their entirety by

HHS with its Vaughn indices. The Com-

monwealth has subsequently acknowledged

receipt of page nos. 00219 and 00220 and .

withdrawn its challenge to these pages. (Ex.
C attached to Mem. of Law in Supp. of
Defs.' Mot. for Summ. J.; Pl.'s Br. in Opp'n
to HHS's Mot. for Summ. J. and in Supp. of
its Rule 56(f) Mot. at 2 n. 2.)

EN18. The 188 pages withheld in their en-
tirety which the Commonwealth is challen-
ging are assigned the following Bate-stamp
page numbers: 49091, 492—93,> 494-95,
497-98, 499, 500-06, 512, 513-16, 517,

the other three (3) pages welrg
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518-19, 520, 521-24, 526-28, 529, 530, 531,
532, 533, 537, 538, 539, 542, 545, 546, 556,
584-86, 831, 832, 833, 834-35, 836, 837,
838, 839, 84-85,-86, 87-88, 89-90, 91,
92-93, 94-95, 96, 97, 98, 99-100, 101-02,
103, 104-05, 112, 113-14, 115-17, 118,

1198-200, 201-02, 203-04, 205-08, 209-11,

212-15, 217-18, 221-22, 223-24, 227-30,.
236-37, 241, 242, 243, 245, 246-47, 248,
249-50, 251, 252-53, 254-55, 256-57,
258-59, 260-61, 262-64, 265, 266-67, 268,
269, 270-71, 272-73, 274-76, 277-79,
280-84, 285-86, 287-88, 289-91, 292, 343,
344, 345, 346, 465, 466-68, 469, 470-482.

EN19. The three (3) redacted pages released
by HHS and challenged by the Common-

- wealth are Bate-stamp page nos. 496,.557,

and 244. With regard to page no. 244, HHS's
Vaughn indices do not indicate that this page
was redacted in any way.

. EN20. In addition to the 191 pages of with-

held material challenged on March 28, 2006,
the Commonwealth now appears to be chal-
lenging the exemptions claimed for eleven
(11) other pagesBate-stamp page nos. 216,
225-26, 231-32, 233-35, 238-39, and 240-as
indicated in Exhibit A to the Rule 56(f) De-
claration of Jason W. Manne (Doc. No. 14).
However, six (6) of these pages, i.e., page
nos. 216, 225-26, 231-32, and 240, appear to
have been released without redaction with
HHS's Vaughn -indices, and the Common-

.wealth does not provide any basis for in-

cluding these pages in its June 2, 2006 sub-
mission, nor is there any evidence of record
to suggest that these documents contain re-
dactions. Therefore, the Court concludes
that these six (6) pages were listed in error
by the Commonwealth and has not included
them as part of the total number of chal-
lenged pages.

EN21. The followmg page numbers appear - :

to be duplicates: Page no. 546 is a duplicate .
of 545; page nos. 556 and 557 are duplicates -
of page no. 496; page nos. 584-86, 274-76;
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277-79, and -289-91 are duplicates of page
nos. 526-28; page no. 836 is a duplicate of
‘page no. 537; page no. 837 is a duplicate of
page no. 538; page nos. 838 and 112-are du-

plicates- of page nos. 539; page no. 839 is a -

duplicate of page no. 542; page nos. 113-14
are “duplicates of page nos. 834-35; page
nos. 272-73 and 285-86 are -duplicates of
page nos. 497-98; and page nos. 344, 345,
and 346 are duplicates of page no. 343.

*5 On May 3, 2006, HHS filed a Motion for Sum-
mary Judgment, brief .in support thereof, together
with 'its\support_ing declarations and documents. In re-
sponse, the Commonwealth filed a motion to stay the
proceedings on HHS's motion for summary judgment

pending discovery pursuant-to Rule 56(f), along with -

supporting declaration and brief. The Commonwealth
also filed a brief in opposition to HHS's motion for
summary judgment which was also included in its
brief in support of its Rule 56(f) motion. Both sides
filed reply briefs, and pursuant to the order of court
dated October 19, 2006, the Commonwealth filed a
supplemental brief in opposition to HHS's motion for
summary judgment and ‘in support of its-Rule 56(f)
motion on October 25, 2006. Thus, the pending mo-
tions have been fully briefed and are ripe for disposi-
tion.

C Analysis

FQIA was enacted by Congress for the purpose of “

“facilitat[ing] public access to Government docu--

ments.” * Davin, 60 F.3d at 1049 (quoting', US. Dep't
of State . Rayv, 502 U.S. 164,173,112 S.Ct. 541. {16
L.Ed.2d 526 (1991)). Consistent with the purpose of
creating an e)ipedient mechanism for disseminating
information and holding government agencies ac-
countable, FOIA directs government agencies to
promptly produce any requested materials unless that
inforination is exempt from disclosure pursuant to
one of the nine exemptions enumerated in the FOIA
statute, 5 U.S.C. § 552(b)(1)-(9). Id. (citing Coastal
States Gas Corp. v. Dep't of Energy_644 F.2d 969,
974 .(3d Cir.1981) (quoting S.Rep.No. 813, 89th
Cong., 1st Sess. 3 (1965)). Thus, the Supreme Court
has held that FOIA “creates a strong presumption in
favor of disclosure.” Id. (citing Dep't of Air Force v.
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Rose, 425 U.S. 352, 361. 96 S.Ct. 1592, 48 1. Ed.2d
11 (1976)). To this end, FOIA mandates that the dis-
trict court review de novo the agency's decision to
withhold requested information. /d. (citing S U.S.C. §
S552(a)(4)(B)); see also McDonnell v. United States. 4
E3d 1227, 1241 (3d Cir.1993) (citng §
552(a)(4)(B)). The burden of demonstrating that a
particular exemption applies falls squarely on' the
agency. Davin, 60 F.3d at 1049; McDonnell, 4 F.3d
at 1241. In addition, the statute requires the agency to
disclose “[a]ny reasonably segregable portion of a re-
cord ... to any person requesting such record after de-
letion of the portions which are exempt under [sec-

tion 552(b)1.” 5 U.S.C. § 552(b).

Because “the review of FOIA cases is made difficult -

by the fact that the party seeking disclosure does not
know the contents of the information sought and is,
therefore, helpless to contradict the government's de-
scription of the information or effectively assist the
trial judge,” the reviewing court generally will re-
quire the government agency to prepare a Vaughn in-
dex and supporting affidavits to ensure a meaningful
adversarial process. Davin, 60 F.3d at 1049 (citing
Ferri v. Bell, 645 F.2d 1213. 1222 (3d_Cir.1981),
modified 671 F.2d 769 (3d Cir.1982)); McDonnell, 4

E.3d at 1241 (citing King v. U.S. Dep't of Justice. 830

E.2d 210, 217-18 (D.C.Cir.1987)). In this regard, the
Third Circuit endorsed the following observation of
the United States Court of ‘Appeals for the District of
Columbia Circuit in King, supra:

*6 The significance of agency affidavits in a FOIA
case cannot be underestimated. As, ordinarily, the

‘agency alone possesses knowledge of the precise

content of documents withheld, the FOIA requester
and the court both must rely upon its representations
for an understanding of the material sought to be pro-

tected. As we observed in Vaughn v. Rosen, “[t]his .

lack of knowledge by the party seeing [sic ] disclos-
ure seriously distorts the traditional adversary nature

of our legal system's form of dispute resolution,” with

the result that “[a]n appellate court, like the trial
court, is completely without the controverting illu-
mination that would ordinarily accompany a lower
court's factual determination.” Even should the court
undertake in camera inspection of the material-an un-
wieldy process where hundreds or thousands of pages
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are in dispute”[t]he scope of the inquiry will not have

been focused by the adverse parties....”

Affidavits submitted by.a governmental agency in
justification for its exemption claims must therefore
strive to correct, however, imperfectly, the asymmet-
rical distribution of knowledge that characterizes
FOIA litigation. The detailed public index which in
Vaughn we required of withholding agencies is inten-
ded to do just that: “to permit adequate adversary
testing of the agency's claimed right to an exemp-
tion,” and enable “the District Court to make a ration-
al decision whether the withheld material must be
produced without actually viewing the documents
themselves, as well as to produce a record that will
render the District Court's decision capable of mean-

ingful review on appeal.” Thus, when an agency

seeks to withhold information, it must provide “a rel-
atively detailed justification, speciﬁcally identifying
the reasons why a partiéular- exemption is relevant
and correlating those claims ‘with the particular part
of a withheld document to which they apply.”

cDonnell, 4 F.3d at 1241 (quoting King. 830 F.2d
at 218-19) (footnotes omitted). The Court of Appeals
in King further opined:Specificity is the defining re-
quiremert of the Vaughn index and affidavit; affi-
davits cannot support sﬁmmary judgment if they are
“conclusory, merely reciting statutory standards, or if
they are too vague or sweeping.” To accept an inad-
equately supported exemption claim “would consti-
tute an abandonment of the trial court's obligation un-
der the FOIA to conduct a de novo review.”

830F.2d at2 19 (footnotes omitted).

In the case at bar, HHS has filed its Vaughn indices
and supporting declarations, identifying what it main-
tains are all of the materials responsive to the Com-
monwealth's FOIA requests. HHS submits that its
supporting documentation establishes that its search
for responsive materials to the . Commonwealth's
FOIA requests was reasonable, it released all reason-
ably segregable, non-exempt information, and that it
properly withheld the challenged materials under Ex-
emption (b)(5). Accordingly, HHS submits that it is
entitled to summary judgment in its favor.

*7 In opposition, the Commonwealth submits that the
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search affidavits submitted by HHS are deficient on
virtually all of the requirements established by the
courts for adequate search affidavits and therefore
HHS has failed to carry its burden on the adequacy of
the search. In addition, the Commonwealth argues
that HHS's affidavits are deficient in that they fail to
provide any details regarding the process used to de-
termine that all reasonably segregable factual materi-
al has been released and/or to explain why the materi-
als withheld are not reasonably segregable. The Com-
monwealth contends that Bate-stamped number 545
in the Vaughn Index evidences bad faith on the part
of HHS with regard to its representation that all reas-

onably segregable material has been released. Fi- .

nally, the Commonwealth argues that HHS has not
met its burden of proof with regard to the claimed ex-
emptions from ‘disclosure, as most of the entries in
the Vaughn index have the same conclusory, boiler-
plate language supporting the claimed exemption and
little factual detail is supplied to show why a particu-.
lar exemption applies to particular documents. In
light of these infirmities, the Commonwealth con-
tends that HHS's motion for summary judgment
should be denied and that it should be allowed to
conduct limited discovery to flesh out the deficien-

cies in the HHS submission and to establish a full re- ,

cord for disposition by the Court.

According to the Commonwealth, the key to resolv-
ing HHS's motion for summary judgment is to de-
termine whether the Vaughn index and supporting de-
clarations provide an “adequate factual basis” to
grant the motion. In order to_make this determination,
the Commonwealth contends that this Court must an-
swer the following four questions:

1. Do the search affidavits provide an adequate factu-
al basis to establish the reasonableness of the search
for documents; '

2. Do the Vaughn index and affidavits provide an ad-
equate factual basis to show that HHS released all se-
gregable factual material in‘the withheld documents;
3. Do the Vaughn index and affidavits provide an ad-
equate factual basis to establish the claimed exemp-
tions from disclosure in the withheld documents; and
4. If the HHS materials are deficient, is [the Com-
monwealth] entitled to discovery.

See PL's Br. in Opp'n to HHS' Mot. for Summ. J. and
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in .Supp: of its Rule 56(f) Mot. (Doc: Nos. 15 & 16).
The Commonwealth submits that the answers to the
first three questions must be in the -negative, -and
therefore; it is entitled to discovery, i.e., the fourth
question must be answered in the affirmative. Each of
these arguments is addressed seriatim below.

1. Adequacy of Search

Gene'ralzly, the courts apply a reasonableness standard
to determine the adequacy of an agency's search for
requested documents, which requires the agency to
demonstrate that the search it conducted was
“reasonably calculated to uncover all relevant docu-
ments.” Moore v. Aspin. 916 F.Supp. 32, 35

(D.D.C.1996) (citing Miller v. U.S. Dep't of State,

779 F.2d 1378, 1383 (8th Cir.1985)); see a{so Willi- -

ams v. US. Dep't of Justice, No. 05-2928, 2006
U.S.App. LEXIS 10493, *4 (3d Cir. Apr. 26, 2006)
(citing Oglesby v. U.S. Dep't of Army, 920 F.2d 57,
68 (D.C.Cir.1990)) (agency is obligated to conduct a
reasonable search for responsive ’re.cords); Stéinberg
v. US. Dep't of Justicee 23 F.3d 548, 551
(D.C.Cir.1994) (citing Weisberg v. U.S. Dep't of
Justice. 745 F2d 1476, 1485 (D.C.Cir.1984))
(adequacy of search is judged by a standard of reas-
onableness). Stated another way, this standard re-
quires the agency to “show that it made a good faith
effort to conduct a search for the requested records,
using mctho.dsb which reasonably can be expected to
produce the information requested.” Moore, 916
F.Supp. at 35 (citing Oglesby. 920 F.2d at 68).
However, the reasonableness standard does not man-
date a detailed examination of every document main-
tained by the agency or that the agency search évery
record system. /d, Rather, all that is required is that
the search be reasonably calculated to reveal the. re-
cords sought by the requester. Id.; Steinberg, 23 F.3d

at551.

*§ An agency can satisfy its burden of establishing
reasonableness by providing reasonably detailed affi-
davits, submitted in good- faith, “setting forth the
search terms and the type of search performed, and
averring that all files likely to contain responsive ma-
terials (if such records exist) were searched[.]”
Oglesby, 920 F.2d at 69: Steinberg, 23 F.3d at 551
(citing Weisberg, 745 F.2d at 1485): Miller, 779 F.2d

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Page 9

at 1383 (citing Goland v. Cent. Intelligence Agency:.
607 F.2d 339, 352 (D.C.Cir.1978)); Williams, 2006
U.S.App. LEXIS 10493, at *4-5 (citing Valencia-Lu-
ceng, 180 F.3d at 326). Once the agency has met its
burden of showing the'search was reasonable, the
burden then shifts to the requestor to rebut that evid-
ence by demonstrating that the search was not con-
ducted in good faith. Miller, 779 F.2d at 1383 (citing
Weisberg v. U.S. Dep't of Justice, 7105 F.2d 1344,
1351 (D.C.Cir,1983)). Mere speculation on the re-
questor's part that uncovered documents may exist
will not suffice to rebut the agency's good faith reas-
onable search. Steinberg, 23 F.3d at 552 (citing Safe-
Card Serv., 926 F.2d at 1201).

EN22. An a_fﬁdavit: describing in general
- how the agency processed the FOIA request
does not satisfy the reasonableness standard.
Steinberg, 23 F.3d at 552-52 (citing Weis-
berg v. U.S. Dep't of Justice, 627 F.2d 365,

371 (D.C.Cir.1980)). The agency affidavits :

must state which files were searched and by
whom, must contain facts showing a system-
atic approach to.document location, thereby
providing sufficiently specific information
to enable the requestor to challenge the
search process engaged in by the agency. Id.

at 532,

a. Declarations Submitted by HHS

To satisfy its burden of establishing the adequacy of

the search, HHS has produced declarations from the
following individuals: Robert Eckert, Katherine
Hooten, Diane J. Diggs, Frank T. Connors, and Mi-
chael S. Marquis. In asking the Court to deny sum-

mary judgment on the adequacy of the search, the -

Commonwealth submits that these declarations fail to
describe in the required detail the files that were
searched, by whom, the search terms used, and/or the
structure of the agencies' filing systems. Therefore,
the Commonwealth argues, the declarations do not
describe a systematic approach to document location,
nor do they provide sufficient factual information to

afford it a meaningful. opportunity to contest the =~
search and to allow the district court an adequate fac- .,

tual foundation for judicial review. In support of this
argument, the Commonwealth relies primarily on
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Davin and Ogelsby, supra, and on Church of Sciento-
logy _of California v. IRS. 792 FE2d 146

D.C Cir.1986).

On the other hand,; HHS contends.that its declarations

provide sufficient detail regarding the scope and '
method of the searches conducted, in that the declar-
ants describe the offices to which each request was’

referred; provide: a description of the office, explain
why a particular request was referred to a specific of-
fice, provide the location of .the responsive docu-
ments and/or the type of files-where the records were
maintained. In addition, HHS argues that the declar-
ants also state that-all files likely to contain respons-
ive documents.were searched. In support of its argu-
ment,” HHS cites Perry v. Block, 684 F.2d 121

(D.C.Cir.1982), and Judicial Watch, Inc. v. Food &
Drug Admin., 407 F.Supp.2d 70 (D.D.C.2005), for.

the proposition that in responding to FOIA requests,
an agency is not required to “set forth with meticu-
lous documnentation the details of an epic search for
the requested records.” Perry. 684 F.2d at 126.
Rather, HHS argues that all it is required to do is
provide “ ‘affidavits that explain in reasonable detail
and scope the method of the search conducted by the
agency.” ’ Lechliter v. Rumsfeld, No. 05-4381, 182
Fed. Appx. 113, 116, 2006 WL 1506717, at *2 53d
Cir. June 1. 2006) (quoting Perry, supra ).
Moreover, HHS contends it has disclosed over 900
pages of responsive materials in this case, demon-
strating that it searched the appropriate offices, and
cites in support thereof, the district court's decision in
Commw. of PA. v. US. Dep't of Health & Human
Serv., 623 ESupp. 301. 304 (M.D.Pa.1985) (the

“1985 case”), which involved a similar FOIA matter.
HHS further argues based on the 1985 case, that the

Commonwealth in this' case has not identified any |
“blocks of requested information or documents which

appear to be missing and which might be discovered

by further search of different offices.” Id. at 304. Ac-_-

cordingly, HHS submiits the Commonwealth's aigu-
ments lack merit and are insufficient to rais¢ a mater-
ial question of fact regarding the adequacy of the
search.

EN23. In Lechliter, the Court of Appeals
held that affidavits from employees in the
offices determined to be the only.ones likely
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to possess responsive documents, which in-
dicated in detail their methods for filing doc-

" uments, described the various files that they
searched, and certified that they searched all
records systems likely to eontain responsive
material, were sufficiently detailed to estab-
lish that the search was adequate and “
“reasonably calculated to uncover all relev-
ant documents.” * 182 Fed. Appx. at 115-16,
2006 WL 1506717 at *2 (quoting Ogelsby.
920 F.2d at 68).

*9 With these arguments in mind, the Court now
turns to a review of the supporting declarations.

EN24

Declaration of Robert Eckert

EN24. HHS actually produced two declara-
tions of Robert Eckert: The first one dated
April 12, 2006 (“Eckert Decl. I’) addresses
the search undertaken pursuant to the- five
FOIA requests submitted by the Common-
wealth. The second declaration of Robert
Eckert dated June 19, 2006 (“Eckert Decl.
II’) was submitted in response to the Com-
monwealth's brief in. opposition ‘to HHS's
motion for summary judgment, and ad-
dresses the segregability issue discussed in-
frain Part 2.

Robert Eckert is the Director of the Freedom of In-
formation/Privacy Acts (“FOI/PA”) Division, Office
of the Assistant Secretary for Public Affairs, Depart-
ment of HHS. In essence, Eckert is the Freedom of
Information Officer for HHS. (Eckert Decl. I at § 1.)
As such, his duties include responding to FOIA re-
quests and determining whether to release or with-
hold records or portions of records in accordance
with FOIA and HHS regulations. (/d. at J 2.) Upon
receipt of the five FOIA requests submitted by the:
Commonwealth, Eckert forwarded the requests to
various offices and divisions within HHS, specific-
ally OIG, ACF and CMS, because the requests
sought records from these offices and therefore these
offices were reasonably iikély to possess responsive
documents. (/d. at I 6-10.) Eckert's office responded
to all five requests, releasing approximately 830
pages of documents and withholding 298 pages pur-
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suant to Exemption: (b)(5), and withholding small
portions of 260 pages under Exemptions .(b)(4) and
(b)(6). (Id. at-q 13.) Subsequently, Eckert's office re-
leased an additional 94 pages-of documents. (Id. at
16.) Eckert further stated that there were no other
reasonably likely locations for responsive documents.
(Id. at I 6-10.) Eckert does not provide any other in-
formation regarding the search for responsive docu-
ments.

Declarations of Kathérine Hooten

HHS produced two declarations from Katherine '

Hooten. The first ‘('mg is dated January 13, 2006
(“Hooten Decl. I"") and is attached as Exhibit D to
HHS's memorandum of law in support of its. motion

for summary judgment (Doc. No. 9). Katherine -

Hooten is the Freedom of Information Specialist for
ACF and her duties include assembling ACF docu-
ments and recommending whether ACF -documents
should be released or withheld, and identifying cor-
responding exemptions if withholding is recommen-
ded. (Hooten Decl. I at q 1.). Hooten -explained that
pursuant to a telephone conference she had on July
18; 2005 with counsel for the Commonwealth, Jason
Manne, she referred his request in Case
No.2005-0952-FW" to the Office of Family Assist-
ance (“OFA”) and Administration for Children,
Youth and Families (“ACYF”). (Id. at § 6.) Both of-
fices reported that they did not have any records re-
sponsive to the Commonwealth's request. (/d.)
However, neither office indicated who conducted the
search, the search terms used, or identified the partic-
ular files searched. o '

Hooten further explained that she forwarded the
Commonwealth's request in Case No.2005-0951-MB
to ACYF and HHS Region III, because ACYF is
primarily responsible for-administering federal child
welfare programs and HHS Region III includes the
State of Pennsylvania, and therefore, any agreements
between ACF and OIG regarding review of
Pennsylvania's Title IV-E claims were probably loc-

ated there. (Id: at '8.) Both locations forwarded re--
sponsive documents, some of which were redacted to-

withhold personal, identifiable information of chil-
dren in the foster care system. (/d.). No other details
were provided as to who conducted the search, the
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search terms used, or identified the particular files
searched. Finally, Hooten stated there were no other
likely locations for responsive documents. (/d.)

"¥10 Hooten next explained that she forwarded the

Commonwealth's FOIA  request in  Case
No.2005-1000-RE to ACYF and HHS. Region I1I, be-
cause these offices were likely locations of records
pertinent to the decision to-audit Pennsylvania's title
IV-E program. (Id. at | 10.) The results of the search
located the same documents retrieved in response' to
the FOIA request in Case No.2005-0951-MB which:
were forwarded to Eckert. (Id.) No other details were
provided as to who conducted the search, the search
terms used, or identified the particular files searched.
Finally, Hooten stated there were no other responsive
documents or likely locations for responsive docu-
ments. (Id.)

In response to the Commonwealth's argument in op-
position that Hooten's declaration fails to explain how
the searches were conducted, HHS filed. the supple-
mental declaration of Katherine Hooten dated June
2‘1, 2006 (“Hooten Decl. II”) (attached as Exhibit J to
HHS's Reply Memorandum in Support of its Motion
for Summary Judgment and in Opposition . to
Plaintiff's Rule 56(f) Motion) (Doc. No. 17)). In her
supplemental declaration, Hooten provides informa-
tion regarding who conducted the searches and the
files searched in response to the FOIA requests in
Case Nos.2005-0952-FW and 2005-0951-MB. In par-
ticular, as to the FOIA request in Case
No0.2005-0952-FW  for interagency  agreements
between OIG and ACF and OIG and CMS, Hooten
states that the searches were conducted by a
“Program Analyst” within OFA; the “Team Leader
for Audit Liaison/Debt Management Team, Division
of Financial Integrity, Office of Financial Services,
Office of Administration/ACF”; and within ACYF, a
“Program Manager in Child Welfare of Region III,” a
“Policy Specialist,” and the “Director of Program Im-
plementation.” (Hooten Decl. II at  4.) The
program analyst with OFA searched OFA's Program
Policy Files, which include the lntranet policy file
and the paper program files and confain all of the
documents in OFA, for any agreements between OIG
and ACF regarding audits of ACF programs. The
program analyst also consulted with the Director of
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Division of State TANF Policy and they agreed that
if any agreement existed it would be located in the
Office of Administration. The Team Leader then
searched the OIG Website for work plans for fiscal
years 2006, 2005 and 2004, without locating any of
the requested interagency agreements. Within ACYF,
the program manager, policy specialist, and director
of program implementation searched all electronic
and paper files for any agreements between OIG and
ACF regarding audits of ACF programs. Hooten then
indicated that there were no other likely locations for
responsive documents to the FOIA Request in Case
No0.2005-0952-FW.

the searchers by name.

EN25. Hooten does not specifically identify

The Commonwealth submits that Hooten's supple-

mental declaration is still deficient with regard to the

June 29, 2005 FOIA request for certain interagency
agreements with OIG (Case No.2005-0952-FW), as
Hooten fails to list the specific files searched or the
search- terms used, fails to describe the structure of
the agency's file systems, and therefore, the declara-
tion fails to provide evidence of a systematic ap-
proach to document location. Specifically, the Com-
monwealth takes issue with Hooten's failure to ex-
plain (1) why she limited her search to OFA when the
FOIA request covered all programs with ACF, and
(2) why it was reasonable for HHS to search OFA
Program Policy files when looking for intra-agency
agreements which would more likely be found in ad-
ministrative type files. The Commonwealth further
argues that Hooten's assertion that the OFA Intranet
policy file and paper program files contain all the
documents in OFA fails to take into account any files
maintained by individual employees, such as corres-

pondence files and administrative files. Next, "al-

though it was determined by the OFA program ana-
lysf and Director of Division of State TANF Policy
that the Office of Administration was the likely loca-
tion for any intra-agency agreements, the Common-
wealth notes that the team leader does not appear to
have searched the files at the Office of Administra-
tion, but rather, this unnamed individual searched the
“OIG Website for work plans for Fys 2006, 2005,
and 2004.” The Commonwealth takes issue with both
the failure to search the files of the Office of Admin-
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istration and Hooten's failure to explain why it is
reasonable to search for intra-agency agreements on a
website containing work plans, when intra-agency
agreements are internal documents that would not or-
dinarily be publicly posted. -

*11 As to the FOIA request in Case
Nos.2005-0951-MB  and 2005-1000-RE for any
agreements or discussions between, and any de-
cisions by, ACF, David Lett, and/or all ACF staff and
OIG, regarding a review or audit of Pennsylvania's
Title IV-E claims/programs, Hooten avers in her sup-
plemental declaration that the searches were conduc-
ted within ACYF by “several Policy Specialists” and
the “Director of Program Implementation™; and with-
in Region III, by a “Program Manager in Child Wel-
fare”, a “Grants Officer”, and a “Program Specialist
in Child Welfare.” EN28 (Hooten Decl. 11 at 1 5.) Ac-
cording to Hooten, the files searched by these indi-
viduals consisted of “electronic and paper files” with-
in ACYF,; “Region III's electronic and paper Title IV-
E files”; the “Child Welfare Unit's Title IV-E official
program files for Pennsylvania (which contain letters
and reports by year);” the “individual electronic files
for any emails or reports involving Pennsylvania
Title IV-E information;” and the “Regional Office's
grants 'management files for Pennsylvania's Title TV-
E program.” (/d.)

ENZ26. Hooten does not specifically identify
the searchers by name.

The Commonwealth contends that Hooten's supple-
mental declaration does notevidence a systematic ap-
proach to the search conducted by the unnamed
policy specialists and the director of program imple-
mentation within ACYF because it states only that
these unnamed individuals searched unspecified elec-
tronic and paper files. Moreover, the Commonwealth
contends Hooten fails to provide the search terms
used, denote which files were searched, or explain
the structure of agency filing system, and fails to in-
dicate whether the files of the individuals involved
with Pennsylvania's OIG audits were searched. With
regard to the searches conducted within Region III by
an unnamed program manager, grants officer and
program specialist, the Commonwealth again takes
issue with Hooten's failure to specify the search terms
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used or explain the structure of the agency files with-
ing Region III. In addition, the Commonwealth notes
Hooten's supplemental .declaration does not indicate
that individual employees' paper files were searched
and withholds the names of the individuals whose
electronic files were searched, thereby precluding the
Commonwealth from determining whether HHS
searched the files of all individuals it knows were in-
volved with the OIG audits.

Declaration of Diane J. Diggs

HHS produced one declaration from Diane J. Diggs,
dated December 7, 2005 (“Diggs Decl.”) which is at-
tached as Exhibit E to HHS's memorandum of law in
support of its motion for summary judgment (Doc.

No. 9). Diane Diggs is the Freedom of Information -

Specialist for the Office of Secretary, Office of In-
spector General, Department of HHS, and her duties
include assembling OIG documents in response to a
FOIA request and recommending whether OIG docu-
ments should be released or withheld and identifying
corresponding FOIA exemptions if withholding is re-
commended. (Diggs Decl. at I 1.) When she receives
a FOIA request from HHS's FOI/PA Division, Diggs
stated that she logs it into her database. (/d. at | 2.)
Diggs then forwards the request to the component
within OIG, including OIG regional offices, which
she believes may have responsive documents. (/d. at
q 3.) All five FOIA requests were forwarded to Diggs
for processing. (Id. at § 4.) With regard to all five
FOIA requests, Diggs determined that the Office of
Audit Services (“OAS”) within OIG was the likely
location to have responsive documents because OAS

is responsible for: (1) the performance of audits relat- -

ive to ACF and CMS programs; (2) conducting audits
of HHS programs and grantees, including Title IV-E
audits; (3) all ongoing audits by OIG of Title IV-E
programs; and (4) policy decisions regarding whether
a HHS program or grantee should be audited by the
OIG. (Id. at ] 6, 8, 10, 11, 13.) Therefore, Diggs for-
warded all five FOIA requests to QOAS. Documents
responsive to all five FOIA requests were located and
retrieved from the records maintained in the Audit
Office Program Files, photocopied and sent to HHS's
FOI/PA Division. (Id.) No further information re-
garding the search is provided. Diggs further stated
that there were no other likely locations for respons-
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ive records. (Id.)

*12 In response to Digg's declaration, the Common-
wealth argues that she fails to explain or otherwise
identify the “Audit Office Program Files” and her de-
claration is uninformative regarding the search meth-
odology.

Declarations of F fank T. Connors

HHS produced two declarations from Frank T. Con- _
nors. The first one is dated April 13, 2006 (“Connors
Decl. I”) and is attached as Exhibit F ‘to HHS's
memorandum of law in support of its motion for
summary judgment (Doc. No. 9). Frank Connors is
the Program Analyst for OAS, Office of Inspector
General, Department of HHS, and his duties include
reviewing FOIA requests, coordinating searches for
responsive documents within OAS, and assembling
OAS documents for submission to OIG. (Connors
Decl. I at 1.) When he receives a FOIA request from
OIG, Connors stated that he logs it into his database.
({d. at ] 4.) Connors received all five FOIA requests
from Diane Diggs. (Id. at { 5.) With regard to these .
requests, Connors essentially identifies by title the in-
dividuals within OAS, Region III, Grants and Internal
Activities (“GIA”) Division, and the Office of Coun-
sel to the Inspector General (“OCIG”), with whom he
consulted and/or referred the document requests, and
explains why these offices/divisions are likely to
have any responsive documents. Connors goes on to
state whether these individuals located any respons-
ive documents after conducting a search. However,
other than indicating that the responsive records were
maintained in the “Audit Office Program Files,” no
other information is given regarding the search terms
used, the structure of the agency's file system, or the
names of the specific files searched.

In response to the Commonwealth's brief in Opposi-
tion challenging the sufficiency of Connors' first de-
claration as completely lacking any details regarding
the search.terms or methodology used, and the struc-
ture of the agency's filing system, HHS filed the sup- .
plemental declaration of Frank T. Connors dated June

21, 2006 (*“Connors Decl. II") (attached as Exhibit K
to the reply memorandum in support of HHS's mo-
tion for summary judgment and opposition to
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Plaintiff's Rule 56(f) motion (Doc. No. 17)). In his
supplemental declaration, Connors first explains that
the files.in OAS are know simply as “program audit
files” or “audit work files.” (Connors Decl. II at §[ 4.)
He then goes on to explain, in some detail, the search
process employed: for the first FOIA request dated
June 29, 2005 (Case No0.2005-0952-FW). Connors
consulted with a senior auditor within OAS who con-
ducted a search of paper and electronic work files for
any inter-agency agreements between OIG and ACF
regarding the performance of audits going back six
years from 2005. (Connors Decl. II at § 5.) Connors
also consulted with other staff members and he de-
tails the searches conducted by these individuals re-
garding the second, third and fourth items in this
FOIA request.

With regard to OAS's processing of the second FOIA
requests dated June 29, 2005 - (Case
No0.2005-0951-MB), Connors explained that a Super-
visory Auditor within the GIA Division, a Supervis-
ory Auditor within Region HI, and a senior attorney
within the OCIG searched paper and electronic audit
work files for the period 1997-2002 for all docu-
ments, including e-mail, file notes, meeting notices,
and correspondence, evidencing or discussing any
agreement between ACF, its Regional Administrator,
David Lett, and OIG relative to a review of
Pennsylvania's Title IV-E claims. (/d. at §[ 6.) Con-
nors further stated that the searches conducted by the
Supervisory Auditors at GIA and Region III, and the
senior attorney at OCIG located responsive docu-
ments ‘maintained in paper and electronic audit work
files and these documenits-were forwarded to him in
paper form. (Id.)

*13 With regard to the third FOIA request dated June
30, 2005 (Case No0.2005-0953-RE). requesting all
documents relating to all child eligibility review in-
struments used by OIG auditors in ongoing or com-
pleted audits of Title IV-E maintenance payments
made by States and local governments, Connors ex-
plained that a Supervisory Auditor within GIA

searched all paper and electronic audit work files for -

responsive documents and did not locate any docu-
ments within the scope of the request. (/d. at 7.) Su-
pervisory Auditors within Regions I, Il and III also
searched all paper and electronic audit work files for
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documents responsive to the third FOIA request and
located and submitted all responsive documents. (Id.)
Supervisory Auditors from Regions IV, -V and IX
each searched paper and electronic audit work files
within their respective offices but had no responsive
documents. (/d.) A senior attorney from OCIG also
searched pape.r'and electronic audit work files for
documents responsive to the third FOIA request but
did not locate any documents within the scope of the
request. (Id.)

With -regard to the fourth FOIA request dated June
30, 2005 (Case No0.2005-0954-mb), Connors ex-
plained a Supervisory ‘Auditor provided him with the
requested list of all ongoing audits of Title IV-E pro-
grams in paper form, from an electronic audit work
file. (Id. at 4 8.)

As to the fifth FOIA request dated July 19, 2005
(Case No.2005-1000-RE), requesting all documents
post 1997 relating to decisions by ACF and OIG to
subject Pennsylvania's Title IV-E program to audit by
OIG, including discussions by ACF staff, ACF Re-
gional Administrator David Lett, or OIG staff regard-
ing same, and the decision of OIG to include a cost
analysis of Title IV-E provider rates in its audit of
Pennsylvania's Title IV-E program, Connors stated
that a Supervisory Auditor within GIA, a Supervisory
Auditor within Region III, and a senior attorney with-
in OCIG all searched paper and electronic audit work
files from 1997 to present for responsive documents.
(Id. at 1 9.) Connors further stated that all three indi-
viduals located and forwarded responsive documents
maintained in paper and electronic audit work files to
Connor in paper form. (Id.)

However, in its supplemental reply brief, the Com-
monwealth challenges Connors' supplemental declar-
ation as still devoid of either a description of the
search terms used to search these “electronic” or
“paper” files, or the names of the particular folders
within the program audit files or audit work files’
which were searched. The Commonwealth also con-
tends that the search is deficient in that none of the
individuals with whom Connors consulted regarding
the search for responsive records indicated that the
personal filing systems and computer hard drives of
individual employees were searched, or that either
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the “program audit-files” or “audit work files” con-
tained the files of any individuals, including the ACF
staff and David Lett: :

“Declarc.ztion of Michael S. Marquis

*14 Finally, HHS presented one declaratidn from Mi-
 chael S. Marquis dated January 24, 2006 (“Marquis
Decl.”), which is attached as Exhibit G to HHS's
memorandum of law in support of its motion for
summary judgment (Doc. No. 9). Michael Marquis is
the Director of the Freedom of Information Group
(“FIG”), Office of Strategic Operations and Régulat—
ory Affairs, Centers for Medicare and Medicaid Ser-
" vices (“CMS”), US. Department of HHS, and as
such, is the Records Access Officer for CMS. Mar-

quis's duties include responding to FOIA requests for

records of CMS, determining whether to release or
withhold records or portions of records, and oversee-
ing all FOIA activities: within CMS. (Marquis-Decl.
at §. 1.) Marquis received from HHS FOI/PA Division
one FOIA request dated June 29,2005 for inter-
agency agreements between OIG and CMS for the

performance of audits relative to CMS .programs -

(Case N0.2005-0952-FW). (Id. at § 4.) In his declara-
tion, Marquis identifies the offices/divisions likely to
possess responsive documents, and the basis for
this conclusion, ie., generally the relationship
between the office/division and the documents re-
quested. Marquis does not provide any detail regard-
ing the types of files searched or the structure of the
referred offices' file systems. Marquis does indicate
that the searches conducted by the offices to whom
he forwarded. the FOIA request resulted in the re-
trieval of approximately 174 pages of responsive re-
cords from OAGM and OFM, which were forwarded
to HHS's FOVPA Division. (/d. at {f 7, 10.) Marquis
further stated that there were no other likely locations
for responsivé documents and. all located responsive
documents were provided to HHS's FOI/PA Division.
d atqq9, 12.)

EN27. The offices/divisions to which Mar-
quis referred the FOIA request include: Of-
fice of Strategic Operations and Regulatory
Affairs (“OSORA”); Office of Acquisition
and Grants Management (“OAGM?”); the
Center for Beneficiary Choices (“CBC”);

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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the Center for Medicaid and State Opera-
tions (“CMSO”); and CMS's Office of Fin-
ancial Management (“OFM”). (Marquis De-
cl.atq{ 5,6, 8)

The Commonwealth objects to the_sufﬁciency of the
Marquis declaration, for essentially the same reasons
given as to the four previous declarations: Failure to
identify the specific files searched and to explain the
manner in which the search was conducted.

Reviewing the declarations of Eckert, Hooten, Diggs,
Connors, and Marquis, thé following conclusions can
be drawn regarding the adequacy of the searches.
Based on the information requested in the five FOIA
requests, it was determined by the declarants that re-
sponsive materials were most likely located within
the following agencies, offices, and/or divisions of
HHS: ACF, and its offices/divisions OFA, ACYF;
the regional offices of HHS Regions L, II, III, IV, V,
and IX; OIG and its offices/divisions OAS, GIA, and
OCIG; and CMS and its offices/divisions OSORA,
OAGM, CBC, CMSO, and OFM. Collectively, the
declarants adequately explained how and why a par-
ticular FOIA request was referred to a particular
agency/office/division. The declarants also stated that
these offices/divisions were searched because they
were the likely locations for records responsive to the

five FOIA requests submitted by the Commonwealth.

In addition, the declarants indicated the filing sys-
tems or types of files searched, i.e., “Audit Office
Program Files,” “Program audit files,” or “audit work
files,” and within these files, whether both paper and/
or electronic files were searched, and in some cases,
whether individual files maintained by employees/
staff were searched. Moreover, the Court notes that
through their respective positions within HHS and its
offices and divisions, the declarants are charged with
the responsibility of processing all FOIA requests re-

ferred to HHS or their agency/office/division, and

therefore, are deemed to have some expertise in pro-
cessing FOIA requests. Indeed, the Commonwealth
has not pointed to any reason or basis for a contrary
conclusion. Accordingly, the Court_finds the declara-
tions provide sufficient factual detail to'show that the
searches were reasonably calculated to uncover the
records requested by the Commonwealth and indeed,

HHS produced approximately 925 documents (260 -
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pages of which contained redactions of personal in-
formation pursuant to Exemptions (b)(4) and (b)(6)),
thereby demonstrating that HHS searched the appro-
priate offices for responsive documents. Inasmuch as
the Commonwealth has failed to provide any rebuttal
evidence showing the searches were not conducted in
good faith, the Court finds HHS has met its burden
regarding the adequacy of. the search. Therefore; the
Court finds that HHS is entitled to summary F“]#iﬁ
ment with regard to the adequacy of the search.

EN28. The Court finds no merit to the Com-
monwealth's argument that HHS's failure to
specifically identify the names of the em-
ployees and/or staff who maintained indi-
vidual files and to indicate whether these

particular files were searched precludes the -

Commonwealth from.a meaningful oppor-
tunity to contest the adequacy of the search.
HHS provided the Commonwealth with ap-
proximately 925 pages of documents. Cer-
tainly, the Commonwealth has had an ad-

equate opportunity to review these docu-

. ments and determine whether there appear to
be any missing documents from individuals
with whom the Commonwealth has dealt
with regard to the Title IV-E audits and
which the Commonwealth has reason to be-
lieve exist and were not produced. Yet, in its
submissions to this Court, the Common-

~ wealth does not identify any individuals
whose records appear to "be missing. Ac-
cordingly, the Commonwéalth’s argument
amounts to nothing more than'speculation as
to what types of records might theoreﬁcally
exist ‘based on its prior dealings with HHS,

rather than on any actual evidence of over-

looked materials. Such speculation is insuf-
ficient to raise an issue of material fact with
-regard to the adequacy of the search. Stein-

Page 16

it has released all reasonably segregable factual in-
formation. First, the Commonwealth argues that
HHS's declarations and Vaughn indices are legally
deficient with regard to the required factual details
and explanation necessary to show that all reasonably
segregable factual information has been released. In
support of this argument, the Commonwealth cites
Krikorign v. Dep't of State, 984 F.2d 461. 466-67
(D.C.Cir.1993), and Rugerio v. U.S. Dep't of Justice,
257 F.3d 534, 553 (6th Cir.200]). Second, the Com-
monwealth offers evidence of bad faith on the part of
HHS with regard to segregability by pointing to one
of the withheld pages for which HHS is claiming an
exemption under 5 U.S.C. § 552(b)(5), but which the
Commonwealth obtained outside the FOIA request,
L.e., Bate-stamped page no. 545. With regard fo page
no. 545, the Commonwealth argues that there are
non-exempt portions of that page which reasonably
could have and should have been segregable from the
exempt portion and therefore disclosed. HHS coun-
ters that based on the supplémental declaration of
Robert Eckert and its Vaughn indices, it has conduc-
ted a satisfactory segregability analysis and released
all segregable factual material. For the reasons set
forth below, the Court finds the Commonwealth's ar-
guments have substantial merit and recommends
summary judgment be denied on this issue.

HHS also has the burden of demonstrating that it has
released all reasonably segregable portions of each of
the withheld documents or portions of documents, or
providing a factual recitation as to why certain mater-
ials are not reasonably segregable. Dayin, 60 F.3d at
1052 (citing 5 U.S.C. § 552(a)(4)B)). Because the
emphasis of FOIA is on information rather than doc-
uments, an agency cannot base withholding an entire
document or page of information simply on a show-
ing that it contains some exempt material. Mead Data
Central, Inc. v. U.S. Dep't of Air Force, 566 F.2d
242, 260 (D.C.Cir.1977) (emphasis added). In 1974,

berg, 23 F.3d at 552 (citing SafeCard, 926
E.2d at 1201); Lee, 235 F.R.D. at 288 (citing

SafeCard, supra ).

2. Reasonably Segregable Factual Material

*15 The Commonwealth also challenges the ad-
equacy of HHS's proof in support of its statement that

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Congress amended FOIA to specifically incorporate
this requirement. See 3 U.S.C. § 552(b) . In the
District of Columbia Court of Appeals, it has been
clearly established that “non-exémipt pbrtions of a.
document must be disclosed unless they are inextric-
ably intertwined with exempt portions.” Mead Data .
Central, 566 F.2d at 260 (citations omitted).
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FN29, Section 552(b) states in relevant part:

“Any reasonably segregable portion of a re-

cord shall be provided to any person re-.

questing such record after deletion of the
portrons which are exempt under [§. 552(b)
1"7

In determining whether the agency has satisfied its
burden on segregability, the court niust narrowly con-
strue the exemptions with the focus on disclosure.

Dgvin, 60 E.3d at 1052 (citing Wightman v. Bureau
of Alcohol, Tobacco & Firearms, 755 F.2d 979, 982
(1st Cir. 1285 )) A conclusory statement to the effect
that the agency has provided the requestor with all
reasonably segregable portions of the non-exempt in-
-formation, without any supporting justification, will
not satisfy the agency's burden regarding segregabil-
ity on summary judgment. Davin, 60 F.3d at 1052;
Mead Data Central, 566 F.2d at 261. Rather the

agency must provide a detailed . justification for its
decision that non-exempt material is not segregable,
which includes a description of “what proportion of
the information in a document is non-exempt and
how that material is dispersed throughout the docu-
ment.” Mead Data Central, 566 F.2d at 261 (footnote
omitted). In determining whether the agency has sat-

isfied its burden of proof regarding segregability, the

Court of Appeals in Davin required the agency to
“describe. the process by which [it] determined that
all reasonably segregable material of each of the
withheld documents or portions of documents had
been released” and to “provide a factual recitation of
why “certain materials [were] not reasonably segreg-
able .” Davin; 60 F.3d at 1052. The Court of Appeals
rejected as wholly conclusory a declaration that was
“comprised of-assertions that documents were with-
held because they contain the type of information
generally protected by.a particular exemption.” /d.

*]16 Moreover, it is of no moment for the agency to
argue that this process will cause it to incur signific-
antly increased costs. As the Court of Appeals ex-
plained in Mead Data Central, these “burdens may
be avoided at the option of the agency ... by immedi-
ate disclosure.” 566 F.2d at 261. The Court of Ap-
peals further opinied:

Requiring a detailed justification for an agency's de-
cision that non-exempt material is not segregable will

Page 17

not only cause the agency to reflect on the need for
secrecy and improve the adversarial position of FOIA
plaintiffs, but it will also enable the courts to conduct
their review on an open record and avoid routine reli-
ance on in camera inspection. It is_neither consistent

with the FOIA nor a wise use of judicial resources to -
rely on in camera review of documents as the princip- -

al tool for review of segregability disputes. See
Vaughn I, supra, 484 F.2d at 825-26.... If an agency
has provided the description and justification sugges-
ted by this opinion, a district court need not conduct
its own in camera search for segregable non-exempt
information unless the agency response is vague, its
claims too sweeping, or there is a reason to suspect

bad faith. [Weissman v. CIA_1. 565 F.2d 692. at
697-698 [ (D.C.Cir.} 1977).

Mead Data Cemral, 566 F.2d at 216-62 (footnotes
omitted).

In the case at bar, the only declaration submitted ini- '

tially by HHS to satisfy its burden of proving that all
reasonably segregable, non-exempt material was re-
leased is that of Robert Eckert (Eckert Decl. ).
At the end of his first declaration, Eckert states in
conclusory fashion that “[a]ll reasonably segregable,
non-exempt information has been released. For re-

cords withheld in their entirety, there was no reason-

ably segregable, non-exempt information .” (Eckert
Decl. T at q 20.) In response to the Commonwealth's
argument in opposition that such a conclusory state-
ment without any explanation is insufficient to satisfy
its burden, HHS filed the supplemental declaration of
Robert Eckert dated June 19, 2006 (“Eckert Decl. II”)

- (attached as Exhibit L to HHS's Reply Memorandum -

in Support of its Motion for Summary Judgment and
in Opposition to Plaintiff's Rule 56(f) Motion) (Doc.
No. 17)). In his supplemental declaration, Eckert
states that he evaluated “each individual piece of in-
formation with careful consideration to determine se-

gregability.” (Eckert Decl. II at § 5.) In this regard o

Eckert further stated

FN30. HHS also provided the declarations

of Michael Leonard (Exhibit H) and Richard B
Stern (Exhibit I) in support of its motion for.

summary judgment with regard to its dée-

cision to withhold approximately 202 pages - .
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‘of responsive documents. However, neither
of these declarations addresses the decision-
making process and/or justification for find-
ing that “[a]ll reasonably segregable, non-
exempt information has been released. For
récords witliheld in their entirety, there was
no reasonably segregable, non-exempt in-
formation.”

Documents were withheld in full either because all
the information contained in the documents was ex-
empt from disclosure or the redaction of exempt ma-
terial would have left only mere templates or unintel-
ligible. or meaningless words and phrases because
such non-exempt information was so inextricably in-
tertwined with exempt material. For example, in

some instances, what would remain after the redac-

- tion of the exempt information would have little or no
value, amounting to barely more than the date of the
draft or the email transmitting such draft and the
names of the parties and the subject line-all informa-
tion contiined in the Vaughn index. In other in-
stahces, the withheld material contains confidential
communications including facts and materials sub-
mitted in confidence to an attorney for purposes of
seeking legal advice. In still other instances, the with-
held material contains attorney work-product, includ-
ing both factual and deliberative material, prepared in
reasonable anticipation of litigation.

*17 Eckert Decl. II at ] 6. Finally, regarding Bate-
stamped page no. 545 which HHS withheld in its en-
tirety but which the Commonwealth was able to ob-
tain outside of the FOIA request, Eckert stated that he

made the determination-to withhold page no. 545 un- -

-der the deliberative process privilege of Exemption
(b)(5), and still maintains that page no. 545 is exempt
as deliberative, even after learning that the Common-
wealth possessed a copy of that page. (/d. at § 7.)

. Eckert disclaimed any prior knowledge that the Com-
monwealth possessed page no. 545 or how the Com-
monwealth came to possess it. (Id.) -

The Court finds that HHS's supporting evidence is
woefully inadequate on segregability. First of all, the
explanation of Robert Eckert paints with too broad a
brush-he speaks in general terms, without any identi-
fication of the specific pages to which the explana-
tion is said to apply. This approach was specifically

Page 18

rejected by the Courts of Appeals in Mead Data
Central and Davin, supra. In addition, for each page
withheld in its entirety, HHS fails to provide a factual
recitation as to why the information on that page was
not reasonably segregable.’ -

Second, the required explanation also cannot be
found in the. Vaughn indices provided by HHS, des-
pite HHS's representation that its Vaughn indices
“specify in detail which portions of the documents
are discloseable and which are exempt.” See Reply
Mem. in Supp. of Defs.' Mot. for Summ. J. & Opp'n
to PL's Rule 56(f) Mot. at 8. The “Bases for Exemp-

. tion” set forth in the Vaughn Index assert that the

documents were withheld because they contain the

type of information generally protected by a particu-

lar exemption and, in some instances, provide addi-
tional detail regarding the contents of the documents
to support application of the privilege claimed.
However, none of the “Bases for Exemption™ offers
any explanation or description of how it was determ-
ined that all reasonably segregable, non-exempt por-
tions of the documents were released, or that there
was no reasonably segregable, non-exempt informa-
tion.

HHS counters that under the attorney work-product
privilege and attorney-client privilege, the release of
segregrable factual information is not required, and
cites in support of this argument, Commonwealth of
PA., 623 F.Supp. at 307 (release of segregable factual
information .is not required with regard to material
appropriately withheld under the attorney work-
product privilege). While that may be an accurate
statement of the law, HHS must first demonstrate the
applicability of the attomey work-product privilege
under Exemption (b)(5) to the withheld pages in this
case. As explained below, HHS has failed to satisfy
its burden of proof in claiming the attorney work-
product privilege. Accordingly, to the extent HHS
has rested its segregability analysis on the attorney
work-product privilege, its analysis is likewise
flawed.

Third and finally, the Commonwealth has presented
actual evidence of bad faith on the part of HHS relat-
ive to segregability. In this regard, the Common-
wealth argues that the first paragraph on page no. 545

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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contains obviously  segregable. factual - background
material that was w'ithheld without justification or ex-
planation. Although the Vaughn Index describes page
no. 545 as containing . predecisional opinions and
- strategy, the Commonwealth. submits that in actual-
ity, the page communicates the fact that the Com-
monwealth rejected a settlement offer, and that OAS
“ ‘may initiate completion of the review that began in
2000, pursuant to ‘the agreement between ACF and
the Office of the Inspector General....” > See Pl.'s Br.
in Opp'n to HHS' Mot. for Summ. J.. & in Supp. of its
Rule S6(f) Mot. .at 18 (quoting Vaughn Index of
Withheld Documents from HHS Release Dated Jan.
5, . 2006 for Case -No0s.2005-1000RE and
2005-951MB at 18 (attached as Ex. 9 to Eckert Decl.
I).) The Commonwealth contends that this page is

clearly a non-exempt, post-decisional document that

communicates a decision to another HHS component,
and therefore, neither the claimed exemption nor the
description in the Vaughn Index are supportable.

*18 The Court finds-that the Commonwealth's point
regarding page no. 545 is well-taken. An examination
of page no. 545 reveals that the first paragraph
does indeed contain segregable, non-exempt, factual
background information that does not involve pre-
decisional i?lgg}zions- and strategy, as does the. third
paragraph.™ - Moreover; this factual information
does not appear- to be inextricably intertwined with
exempt material, nor does it reveal the deliberative
process within ACF, OAS, or OIG. Accordingly, at
the very least, the first and third paragraphs of page

" no. 545 should have been released as segregable,
non—exerhpt factual information.’ The fact that
HHS still maintains that page no. 545 is exempt in its
entirety as deliberative, after receiving the Common-
wealth's challenge, is troublesome.

EN31. The first paragraph of page no. 545
states: “Attached is correspondence from the
~ Secretary, Pennsylvania Department of Pub-
lic Welfare (DPW), that declined acceptance
of the Administration for Children and Fam-
ilies' (ACF) settlement offer pertaining to re-
covery of overpayments for ineligible recipi-
ents in the Title IV-E Foster Care Program
for Federal Fiscal Years 1998, 1999, and
 2000.” See Exhibit B to Pl.'s Rule 56(f) De-

- not releasable under the FOIA.”

Page 19

claration dated June 2, 2006 (Doc. No. 14).

FN32. The third paragraph of page no. 545
reads as follows: “If you have any questions,
please contact mie at 215/861-4000, or have
your staff contact Michael Rolish, Grants
Officer, at (215) 861-4016.” See id.

" FN33. Arguably, the only portion of page’

no. 545 that falls within the deliberative pro-
cess privilege is the second paragraph,
which states: “The Office of Audit Services
may initiate completion of the review that
‘;began‘ in 2000, pursuant to the agreement
bétwegn the ACF and the Office of Inspect-
‘ or‘Géheral, to determine the full extent to
which DPW's claims are ineligible for FFP.”
See id. This argument is addressed in Part 3,
infra. A

Accordingly, the Court finds that HHS has failed to
satisfy its burden of proof with regard to segregabil-
ity and therefore recommends that summary judg-
ment be denied on this issue.

3. Withholding Documents Based on Exemption
®)

In this case, the claimed exemption for the 196 pages
of responsive materials in dispute is Exemption (b)(5)
of FOIA, which allows a government agency to with-
hold responsive records to a FOIA request that con-
sist of “inter-agency or intra-agency memorandums
or letters which would not be available by law to a
party other than an agency in litigation with the
agency[.]” 5 U.S.C. § 552(b)(3). Stated another way,

“if a particular document falls within a recognized .

evidentiary privilege and, hence, would not normally
be discoverable by a private party in the course of
civil litigation with the agency, then the document
likewise falls within the scope of Exemption 5 and is
Jordan v. U.S.
Dep't of Justice, 591 F.2d 753, 772 (D.C.Cir.1978),
overruled in part on other grounds in Crooker v.
Bureau of ATF, 670 F:2d 105+ «D.C.Cir.1981)(en
banc)). This exemption has been construed to encom-
pass three privileges: the deliberative process priv-
ilege, the attorney work-product privilege, and the at-
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tomey-client .privilege. See EPA v. Mink, 410 U.S.
3.:85-90, 93 S.Ct. .827. 35 L.Ed2d 119 (1973
(deliberative process privilege); NLRB v. Sears
Roebuck & Co.. 421 U.S, 132..154.95.S.Ct. 1504, 44
L.Ed.2d. 29 (1975) (attorney work-product privilege);
and Mead Data Central. 566  F2d at 252-55
(attorney-client privilege). All.three of these priv-
ileges have been asserted by HHS in this case.

EN34. Although roughly based on discovery
principles, exemption (b)(5) differs funda-
mentally in that a key ingredient for discov-
ery; relevance, plays no part in FOIA cases.
Coastal States Gas Corp. v. Dep't of Energy,
617 F.2d 854, 862 (D.C.Cir.1980) (citing
EPA v. Mink, 410-U.S. 73, 86,93 S.Ct. 827,
35 L..Ed.2d 119 (1973)); see also Mead Data
Central, 566 F.2d at 252 (citing EPA v.
Mink, supra ).

FN35. HHS claims the deliberative process
privilege as to all 202 withheld pages, and
for 104 of these pages, it is also claiming the
attorney-client privilege; it is also claiming
the attorney-work product privilege for 133
of the 202 withheld pages.

In support of its motion for summary judgment on the
issue of withholding under Exemption (b)(5), HHS
argues that it has provided sufficient descriptions for
each withholding in its Vaughn indices to satisfy its
burden on summary judgment to show that the docu-
ments or information are exempt from disclosure un-
der Exemption (b)(5). HHS further argues that para-
graphs 18 and 19 of Eckert's first declaration, as well
as the declarations of Stern and Leonard, underscore
that the documents withheld under Exemption (b)(5)
generally consisted of drafts, predecisional advice,
recommendations, suggestions, opinions, as well as
confidential attorney-client communications and at-
torney work-product conceming an audit of
Pennsylvania's foster care program, and therefore,
HHS has demonstrated that it reasonably withheld the
challenged documents under FOIA Exemption (b)(5).

*19 The Commonwealth disputes that the Vaughn in-
dices and declarations submitted by HHS provide
sufficient detail to support the claimed privileges and

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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therefore argues HHS has failed to carry its burden to
entitle it to summary judgment on this issue.

V The Attorney-Client Privilege

The attorney-client privilege is intended to protect “
‘only those disclosures necessary to obtain informed -
legal advice which might not have been made absent

the privilege.” * Coastal States Gas Corp., 617 F.2d
at 862-63 (quoting Fisher v. United States, 425 U.S,

P —————— 1
391, 403, 96 S.Ct. 1569, 48 L..Ed.2d 39 (1976)).

The purpose behind this privilege is to encourage a
relationship of trust and free discussion between at-
torneys and their clients. {d. at 862: Mead Data Cent-
ral, 566 F.2d at 253. Therefore, the application of this
privilege is not restricted to communications that are
made in relation to litigation or to a particular dis-
pute, but extends to all situations in which an attor-
ney's counsel is sought on a legal matter. Coastal
States Gas Corp., 617 F.2d at 862. However, a funda-
mental prerequisite to assertion of the privilege is the
demonstration of “confidentiality both at the time of
the communication and maintained since. The burden
is on the agency to demonstrate that confidentiality
was expected in the handling of these communica-
tions, and that it was reasonably careful to keep this
confidential information protected from general dis-
closure.” Id. at 863. The test applied by the courts in
determining confidentiality is “whether the agency is
able to demonstrate that the documents, and therefore
the confidential information contained therein, were
circulated no further than among those members ‘of
the organization who are authorized to speak or act
for the organization in relation to the subject matter
of the communication.” Id. (quoting Mead Data
Central, 566 F.2d at 253 n. 24). “If the information
has been or is later shared with third parties, the priv-
ilege does not apply.” Mead Data Central, 566 F.2d
at 253 (footnote omitted). '

EN36. There is no question that this priv-
ilege applies to agency attorneys and their
clients, ie., the agencies. See, e.g., Coastal
States Gas Corp.. 617 F.2d at 863; Mead
Data Central, 566 F.2d at 252.-

One of the measures used to determine confidential-
ity is the degree of care exhibited in the handling of
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the documents. Coastal States, 617 F.2d at 864. In
this regard, the courts.should ask what evidence ex-
ists to indicate that the person requesting the advice
from the agency attorney had any expectation of con-
fidentiality.' Id. In Coastal States, the court of appeals
found there was no evidence in the record from
which it could conclude that there was any éxpecta-
tion of confidentiality. In support of ifs conclusion,
the court of ‘appeals noted the agency failed to estab-
lish that some iittcmpt had been made to limit disclos-
ure of the confidential documents to appropriate
agency personnel, or that it made any attempt at all to
protect the confidential cdmmﬁnicqtion_s within the
agency, as the agency admitted that it did not know
who had accéss to the documents, and undisputed
testimony existed to the effect that in some regions
copies of the memoranda were circulated to all area
offices, filed and indexed for future reférence, relied
on as precedent, and used as training materials for
new personnel. Id. at 863-64.

*20 In a prior FOIA case between the same parties to
the instant litigation, the district court found that
HHS failed to establish the confidentiality of the doc-
uments for which it was claiming nondisclosure un-
der the -attorney-client privilege. In the 1985 case
between the Commonwealth - and HHS, HHS
provided a Vaughn index and two affidavits in sup-
port of-its claimed exemptions for withholding fifteen
documents. 623 F.Supp. at 305. The Vaughn index in
the 1985 case set forth the date, author, recipient,
subject matter, length of each document, the circum-
stances of its preparation, and the exemptions being
claimed. The affidavits of two agency attomeys
provided greater detail regarding ‘the preparation of
the withheld documents, 11 out of 15 of which were
claimed to have been generated in preparation for lit-
igation before the Grant Appeals Board. Although the
district court found that given the detail of its affi-
davits and Vaughn index, HHS met its burden of
providing the Commonwealth with sufficient inform-
ation to effectively challenge the claimed exemptions
for 15 documents, the court nonetheless concluded
that HHS had not met its burden of proving the ap-
plication of the attorney-client privilege to 8 of the
withheld documents. Id. at 305-06. The district court
found that at best, the Vaughn index and affidavits
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showed only that documents 2-9 were intended to be
confidential at the time they were made. Id. The dis-
trict court found'lacking any assertion or proof that
the matter discussed in the documents remained con-
fidential at the present time, “or that the documents

~ were circulated only to those in the agency author-

ized to speak or act for the agency on the subject mat-
ter of the communications.” /4. at 306.

In the present action, HHS asserts the attor%ﬁ'é%lient
privilege for 104 of the 196 withheld pages, and
in support thereof, offers the explanations contained
in its Vaughn indices supplemented by the declara-
tions of Michael Leonard and Richard Stern. In its
Vaughn indices, HHS states as the basis for claiming
the attorney-client privilege, for almost all of the
pages withheld under this privilege, that “in addi-
tion,” or “further,” or “moreover,” “the withheld ma-
terial contains confidential attorney-client communic-
ations.” This is the only explanation provided in the
Vaughn indices for 81 of th% ﬁzﬁes withheld under
the attorney-client privilege. These 81 pages
contain the following Bate-stamp page numbers:
490-91, 499, 500-06, 512, 529, 530, 533, 542, 831,
832, 839, 84-85, 89-90, 92-93, 97, 99-100, 101-02,
103, 104-05, 205-08, 209-11, 212-15, 223-24, 241,
242, 243, 248, 249-50, 251, 252-53, 254-55, 256-57,
258-59, 260-61, 262-64, 265, 266-67, 268, 269,
270-71, 280-84, 287-88, 292, and 465. This explana-
tion alone is clearly insufficient to establish the con-
fidentiality of the information contained in the with-
held pages. ‘

FN37. The attoney-client privilege is asser-
ted for the following Bate-stamp page num-
bers: 490-91, 499, 500-06, 512, 526-28, 529,
530, 533, 538, 539, 542, 584-86, 831, 832,
837, 838, 839, 84-85, 89-90, 92-93, 97,
99-100, 101-02, 103, 104-05, 112, 205-08,
209-11, 212-15, 223-24, 233-35, 241, 242,
243, 248, 249-50, 251, 252-53, 254-55,
256-57, 258-59, 260-61, 262-64, 265,
266-67, 268, 269, 270-71, 274-76, 277-79,
280-84, 287-88, 289-91, 292, and 465. In its
opening memorandum of law in support of it
motion for summary judgment (“HHS's
opening memorandum”), HHS includes
Bate-stamp page nos. 496, 556, 557, and
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833 in the list of pages withheld under the
attorney-client privilege. (Doc. No. 9 at page
25) However, an examination of the Vaughn
indices reveals that the only claimed priv-
ilege for page nos. 496, 556, 557, and 833 is
the deliberative process privilege. In addi-
tion, page nos. 233-35 are not included- in
HHS's list in its opening memorandum be-
cause these pages were added by the Com-
monwealth in its June 2, 2006 submission
which post-dates the filing of HHS's open-
ing memorandum. '

EN38. Although the Vaughn indices do list
the author and recipients of the documents
(in most instances), the Court has no way of

knowing if these individuals are authorized

to act or speak on behalf of the agency on
the subject matter of the communication.

For Bate-stamp page numbers 538, 539, 837, 838,
and 112, the only explanation given by HHS in its
Vaughn indices is “In addition, the withheld material
contains confidential attorney-client communications
pertaining to a legal matter for which client has
sought professional advice.” For three (3) pages,
Bate-stamp page nos. 233-35, no explanation is given
in the Vaughn index, other than the initial claim that
the “withheld material is protected by the ... attorney-
client privilege...” Again, these explanations alone
are clearly insufficient to establish confidentiality.

#21 For 15 of the withheld pages under this privilege,
Bate-stamp page nos. 526-28, 584-86, 274-76,
277-79, and 289-91, HHS provides the same state-
ment as provided for the above 81 pages, but also
adds that “The document is clearly marked as
‘CONFIDENTIAL-ATTORNEY/CLIENT  PRIV-
'ILEGED MEMORANDUM.” * Wlile such a desig-
nation on the pages demonstrates the existence of an
expectation of confidentiality, it still falls short of the
required showing. Just because a document is desig-
nated as “CONFIDENTIAL-ATTORNEY/CLIENT
PRIVILEGED” does not mean that the Court can as-
sume that the information contained therein was con-
tinually maintained as such. HHS asks this Court to
make too great of a leap, especially since it bears the
burden of proving that the claimed privilege applies.
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HHS must meet this burden by providing evidence,

either through affidavit or some other means, that es-
tablished that the particular confidential materials
have not been circulated beyond those authorized to
speak on-its behalf on the subject matter contained in
the communication.

The Declaration of Michael Leonard (“Leonard De-
cl.”) fails to add anything to support the application
of the attorney-client privilege. Leonard is an attor-
ney in Region III of the Office of the General Coun-
sel (OGC) of HHS and he either authored or received
nine (9) of the pages withheld by HHS. (Leonard De-
cl. at f 1, 5.) Leonard addresses the attomey-client

privilege claimed for seven (7) of these pages, Bate- ~

stamp page numbers 490-91, 529, 530, and 262-64,

in his declaration. However, he does not provide any °

more information or explanation regarding page
numbers 529, 530, and 262-64, than that already con-
tained in the Vaughn indices. (Leonard Decl. at
10-12.) For page nos. 490-91, Leonard adds only that
he provided input into the draft letter and advice to

HHS employees conceming the letter. (Id. at§ 7.) Le-

onard's declaration is completely devoid of any proof
that there was an expectation of confidentiality or
that the materials containing the confidential inform-
ation were circulated no further than among the em-
ployees of HHS who are authorized to speak or act
on behalf of it in relation to the subject matter of the
communication. '

Likewise, the Declaration of Richard Stern (“Stern
Decl.”) does not add significantly to the explanations N

provided in the Vaughn indices for the attorney-client
privilege. Stern is an attomney in the OCIG of the OIG
of HHS, and he either authored or received 85 of the

pages withheld by HHS. (Stem Decl. at I{ [, 4-5.) -

Sixty (60) of these pages were withheld on the basis
of the attorney-client privilege. For the follo.wi_ng
Bate-stamp page numbers, Stern stated merely that
the pages contain a confidential exchange of emails
between himself and agency attorneys and employees
concerning either a draft document to the Common-
wealth of Pennsylvania, or an audit of Pennsylvania's
Title IV-E Foster Care Program or the Title IV-E
audit: 490-91, 831, 832, 84-85, 90-90, 92-93, 101-02,
103, 241, 249-50, 251, 252-53, 254-55, 256-57,
258-59, 260-61, 262-64, 265, 266-67, 268, 269,
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270-71, and 292. (Id. at §§ 7, 9-11, 14, 16, 21-22, 32,
35-48.) Stem's explanation is simply a reiteration of
that given in the Vaughn indices. For -Bate-stamp
page numbers 500-06, 104-05, 112, 209-11, 212-15,
223-24, 242, and 243, Stern stated that the pages con-
tain a confidential legal memorandum, .prepared by
him to agency attorneys and/or employees regarding
the audit of Pennsylvania's foster care claims or its
Title IV-E program. (/d. at 1§ 8, 23-24, 29-31, 33.)
Again, Stern's explanation adds nothing to the
Vaughn indices. Finally, Stern stated that Bate-stamp
page numbers 99-100 contain a confidential - ex-

change of emails between himself and an agency at- -

torney and agency employees regarding Title IV-E
regulations. (/d. at § 20.) Stern's explanation is
simply a reiteration of that given in the Vaughn in-

dices. However, at the end of his declaration; Stern

makes the following statement with regard to all of
the pages he authored or received:

¥22 The documents at issue contain confidential
communications from OIG to me as OIG's attorney
and vice versa, for the purpose of advising and assist-
ing OIG, and in a few instances, their HHS partner in
these activities,- ACF, with legal issues. My advice in

these communications was advisory in nature and did

not represent statements of agency policy or the final
agency decision on a particular matter. OIG attomeys
provide options and advice to OIG, which the agency
can choose to adopt or not, depending on both legal
consequences and other policy considerations.
Moreover, both the attorneys and clients who re-
ceived these communications had a clear expectation
that they would remain confidential. Indeed, all e-
mail communications from the Office of Counsel to
the Inspector General include a warning that they
contain information protected by the attorney-client,

attorney work product, deliberative process, or other

privilege, or protected by Federal confidentiality
laws. ’

Id. at q 49 (emphasis added). Based on Stern's state-
ment in paragraph 49, HHS has offered some evid-
ence of an expectation of confidentiality. However,
this offer of proof still falls short of the mark. Despite
his statement that all e-mail communications from the
Office of Counsel to the Inspector General contain a
warning that the information contained therein is pro-
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tected by various privileges, there is no indication in
the Vaughn indices that this warning appears on the
- FNGo
emails.— = Moreover, most law firms and corporate
and government legal departments include this wam-
ing on all of their emails as a matter of course. That
does not mean, however that all of the information
contained in those emails is confidential, or has con-
tinued to remain confidential. At best, Stern's declara-
tion establishes an expectation of confidentiality at
the time the document was drafted, but as explained
earlier, this alone is not enough to carry HHS's bur-
den. It is clear from the above case law that HHS
must also establish that the pages for which it is
claiming the attorney-client privilege were not circu-
lated to any persons not authorized to speak on its be-
half regarding the subject matter or to third parties.

" Currently, there is nothing in the record that allows

the Court to make this conclusion.

FN39. Yet, for Bate-stamp page nos.
526-28, 584-86, 274-76, 277-79, and
289-91, HHS's explanation of the attorney-cli-
ent privilege included the - confidentiality
designation.

Since HHS bears the burden of proof on the applica-
tion of a claimed exemption and it has failed to do so
based on the attorney-client privilege, HHS will not
be entitled to summary judgment on its withholding
of the 104 pages unless it demonstrates that these
within Exemption (b)(5) for some other reason.

EN40. A great - deal of overlap exists
between the attorney-client privilege and the
deliberative process privilege of Exemption
(b)(5), with respect to materials containing
legal opinions and advice. Mead Data Cent-
ral, 566 F.2d at 254 n. 28. However; these
two privileges are distinct in that the .
“attorney-client privilege permits nondis-
closure of an attorney's opinion or advice in
order to protect the secrecy of the underly-
ing . facts, while the deliberative process
privilege directly protects advice and opin-
ions and does not permit the nondisclosure
of underlying facts unless they would indir-
ectly reveal the advice, opinions, and evalu-
ations circulated within the agency as part
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